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YYEBHUK TPAXKAOAHCKATO MNPABA !

BacbkoBckum E.B.

Cuctema rpaxaaHcKoro npasa
OTHOLIJeHMﬂ, CYLLECTBYHOLLME MEXAY AHOABMMU
B MX YACTHOM XM3HW, pacnapatoTca Ha ue-
Thipe pa3psaAa.

Bo-nepBbIX, KaxXAblh YEAOBEK HYXAAETCA AAA
YAOBAETBOPEHUS CBOMX XU3HEHHbIX NOTpebHOoCTEN B
MaTepuanbHbIX NpeaMeTax UAM Bellax. OH NOAUMHSA-
€T UX CBOEN BAACTU, CBOEMY FOCMOACTBY, NMOAb3YETCS
UMW, WU3BAEKAET BbIFOAbI, CAOBOM, MOTPEOAAET WX.
COBOKYMHOCTb HOPM, OMPEAEASIOLLMX Mepy BAACTM
yeAOBeEKa Hap BellaMu U OTHOLLEHMSA MEXAY AHOAbMMU
no NoBOAY BELLIEN, HOCAT Ha3BaHWE BeLLIHaro npasa.

Bo-BTOpbIX, YeNOBeK, XMBA B obLlecTBe cebe
NoAOOHbIX, MOCTOSIHHO OOMEHUBAETCA C HUMM YCAYTa-
MU, TO AeAas YTO-AMOO AAA APYTHX, TO TPebys B CBOIO
MOAb3Y UYyXWUX AEMCTBUN. OTHOLLEHUS, BO3HUKAOLLME
13 31010 6e3npepbIBHOrO 06MEHa ycAyraMmu, onpeae-
ASIKOTCSA 0COObIMM HOPMaMM, COCTaBASIFOLLLUMW COAEP-
XaHWe 06513aTeAbCTBEHHAro npasa.

B-TpeTtbux, UeAOBEK BCTynaeT B 6pak U NpoU3Bo-
AMT MOTOMCTBO. BcAaeacTBME 3TOr0 BO3HMKAET HOBbIN
PSIA OTHOLLIEHUIA MEXAY — Cynpyramu, POAUTEAAMU U
AETbMW, — HOPMUPYEMbIN MOCTAHOBAEHUAMWU CEMEH-
Haro npasa.

B-ueTBepTbIX, HAKOHEL,, YeAOBEK YyMUpPaET. Ecan
NMOCAE HEro OCTaAOCb MMYLLECTBO, TO BbIABUraeTcs
BOMPOC O AAAbHENLIEN cyaAbbe MOCAEAHSATO, O TOM, K
KOMY M KaK OHO AOAXHO nepenTu. PaspelueHune atoro
BOMpOCa COCTABASIET 3aAaUy HACAEACTBEHHAro rpasa.

UTak, BelluHoe, 00653aTeAbCTBEHHOE, CEMENHOEe
M HaCAeACTBEHHOE MpPaBO, - BOT YETbIPE OCHOBHbIE
OTAEAa rpaxapaHckaro npasa. M3 HWX nepBbis ABa
0ObIKHOBEHHO HOCAT Ha3BaHWE MMYLLECTBEHHOIO
npaBa, Tak Kak WU BELUM, U YCAYrM NPEACTaBASIOT CO-
601 U3BECTHYHO MMYLLECTBEHHYIO LIEHHOCTb.

OAHaKO 3TMX YeTbipex OTAEAOB HEAOCTAaTOYHO.
Aeno B TOM, UTO BO BCEX HWUX BCTPEUAIOTCH OAHM U TE Xe
3AEMEHTBI (MOHSTUE AMLA, NPaBOCNOCOOHOCTH, 06b-
eKTa npaB 1 T. n.). BcaeacTBre 310ro, BO M3bexaHue
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MOCTOAAHHbIX MOBTOPEHMIA, MPU3HAHO MNOAE3HbIM U Lie-
Aeco0bpa3HbIM BbIAEAWUTb Takue 06LLMe INEMEHTbI B
0cobbIii OTAEA U A@Tb EMY Ha3BaHWe 06LLEeN YacTu, B
OTAMUME OT OCTaAbHbIX OTAEAOB, KacatoLlLMXCsi creup-
aAbHbIX BMAOB MPaB W 3aCAYXMBaKOLWMUX Ha3BaHWe
0CObEHHOM yacTy.

Takasi cuctema, NPOBEAEHHAs BNepBble, XOTA He
COBCEM NOCAEAOBATEABHO, B NaHAekTax KOCTMHWaHa,
rocrnoAcTByeT co BpemeH [lense, [yro nu CaBWHbU B
repMaHCKOM IOPUANYECKON AUTEPATYPE M MOTOMY Ha-
3blBAETCA NAHAEKTHOM UAU repMaHCKOM.

Ho Kpome Hes cyllecTByeT Apyras — MHCTUTY-
umoHHas. OHa OblAa NPUHATA B PUMCKUX yuebHUKax
rpaxaaHckaro npaBa — «MHCTUTYLIMAX», AOHbIHE YAEP-
Xanacb BO MHOMMX KOAEKCAX (paHLLy3CKOM, UTaAbSIH-
CKOM, HalleM X ToMe) U coxpaHseTcsa GpaHLy3CKUMU,
UTaAbSIHCKMMMW W @aHTAMMCKUMUK toprucTaMu. CoraacHo
C Heto, rpaxAaaHCKoe NpPaBo M3AAraetTcsi No Tpem py-
6pukam: 1) o amuax, 2) o Bewwax 1 3) 06 Uckax.

C nepBaro xe B3rafpa SICHO, YTO MHCTUTYLLIMOH-
Haa cucteMa, C OAHOW CTOPOHbI, Yepesyyp o6LIMPHA,
Tak Kak BBOAMT B COCTaB rpaXaaHckaro npasa yuye-
HWe 06 UcKax, T. €. rpaXAaHCKOe CyAONpPOM3BOACTBO,
a ¢ ApyroW, HeuenecoobpasHa, Mbo 3acTaBAsIET pas-
pbiBaTb COAEPXaHWe obLen Yacti, ceMenHaro 1 Ha-
CAEACTBEHHAro npaBa Ha ABE 4YacTW, MOABOAS OAHY
noA PY6PUKY «AWLL», @ APYTYIO MOA PYOPUKY «BELLEMN».

B Buay atoro, npeanoyTeHNe CAeAYeT OTAATb BO
BCSIKOM CAy4Yae NaHAEKTHOM cucTeme.

OAHaKO M OHa He MOXET BblTb Ha3BaHa BMOAHE
npaBuAbHON. O6pa3oBaBLUUCHL U3 MaTepuana, 3akAKo-
yeHHaro B Kopekcax HOCTMHWaHa, oHa He obHMMaeT
cob0I TeX HOPUAMUYECKUX UHCTUTYTOB, KOTOPbIE ObIAM
HEW3BECTHbl PUMASIHAM, @ BO3HUKAWU TOABKO Y HOBbIX
€eBpOoneNCcKnx HapoAoB. Moa Kakyto pybpuky, Hanpw-
Mep, MOAOMAYT aBTOPCKOE NpaBo U Bymaru Ha npeab-
ABUTEAR? A\ HUX HET MecTa B NaHAEKTHOM cucteme.

HeobxoAMMOCTb MCNpaBWUTb U AOMOAHUTb €€ MOo-
byamna npoo. LeplieHeBUYa MNPEANOXUTL APYIYHO

APYKYETbCA 3@ BUAAHHSAM: BacbkoBCcKkuUi E.B. YuebHUK rpaxaaHckoro npaea. — Bein. 1. - Cnb., 1984. - C. 15-20.
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KAACCUDUKALIMIO TPaXXAQHCKO-NPABOBbIX OTHOLLEHUMN.
OcTaBAsii HENMPUKOCHOBEHHOM 0OLLIYHO YacTb, OH Ae-
AWT MPABOOTHOLLUEHUS, BXOASLLIMSI B OCODYHO YacCTb, Ha
OCHOBHbIS (MPOCTbIA) U CAOXHbISA, @ 3aTEM, B OCHOBY
AEAEHWA OCHOBHbIX CTaBMT 06beM 3alUMTbl, NPEAO-
CTaBAEHHOW 3aKOHOM pa3AMYHbIM BMAAM MpPaB.
MMEHHO, «B OAHOM CAyYae 3aluuTa HanpaBAeHa Mpo-
TUB BCEX FPaxAaH, KOTopble 006513bIBatOTCS 3aKOHOM K
BO3AEPXAHWUIO OT MOAb30BAHMUA TOK XE BELLb (MAK
TEMXE MPaBOM); B APYrOM CAyYae 3allmTa HarnpaBAeHa
NPOTMB OMPeAEeAeHHaro AMua, 06s3aHHaro no 3akoHy
WAW AOTOBOPY K BbIMOAHEHUIO M3BECTHAr0 AEMCTBUSA».
MpaBa, 3awmLLaeMbis MPOTUB BCEX U KAXAATro MOXHO
Ha3BaTb abCOAIOTHbIMW, @ OCTAAbHblE — OTHOCUTEAb-
HbIMU. K UnCAy aBCOAOTHBIX OTHOCATCH: 1) BELUHbIS,
2) UCKAOUYUTEABHbIA (ABTOPCKOE NpaBo, NPUBUAAETUN
Ha NPOMBbILLIAEHHbISI U300PETEHUS], MPABO Ha GUPMY,
PUCYHKM M Mp.) U 3) AMUHbIA NpaBa (POAUTEAbCKMS,
MYXCKKUS, OneKkyHcKns). OTHOCUTEAbHbISA MpaBa Co-
BMaAatoT C TEMU, KOTOPbIA B MAHAEKTHOW CUCTEME Ha-
3bIBatoOTCst 06A3aTEALCTBEHHbIMW. HaKOHELL, CAOXHbISI
NPaBOOTHOLLEHNST OBHMMAIOT @) cemerHoe npaBo,
6) HacAeACTBEHHOE MpaBo M B) KOHKYPCHOE Mpaso.

HecoMHeHHO, Takasi cuctemMa NoAHee NaHAEKT-
HOW. HO 1 OHa HyXaaeTca B NonpaBKax.

Bo-nepBbix, paccmartpMBasi KAACCUPUKALMIO
npod. LlepweHeBrya, HETPYAHO 3aMETUTb, UTO OHa
CTpapaeT OTCYTCTBMEM €AMHCTBA OCHOBaHUA. B ca-
MOM AEAE, NEPBOE AEAEHUE MpPaB — Ha OCHOBHbIS U
CAOXHbIS — OCHOBAHO Ha XapakTepe WU BHYTPEHHEM
COAEPXaHUN KX; 3aTeM, B MOAPA3AEAEHNN OCHOBHbIX
Ha abCOAIOTHbIA M OTHOCUTEAbHbIA MPUHAT BO BHU-
MaHWe 00beM MX 3alUUTbl, @ AAAbHEMLIMA MOAPA3-
AEAEHUA (Ha BELHbIA, WUCKAKOYUTEABHbIS, AWYHbIS,
CEMEMHbIA M Mp.) onATb 0BYCAOBAEHbI XapaKTepom
npas.

Bo-BTOpbIX, 06beM 3alMTbl BOOOLLE HEAb3S
CTaBUTb B OCHOBY KAaccMdUKaLMKU Mo TEM Xe co0b-
paxeHWaAM, KOTopbI ObIAK MPUBEAEHDI BbilLE NPOTUB
dopManbHaro onpeAeneHust rpaxa. npasa: cnocob
3alUMTbl HE OCHOBHOM, @ MPOM3BOAHbIM NPU3HaK, 06by-
CAOBAMBAEMbI BHYTPEHHUM COAEPXAHUEM NpaB, KO-
TOPOE M AOAXKHO CTOSTb Ha NEPBOM NAAHE NPW BCAKOWM
Knaccudukaumm.,

B-tpetbux, B cucteme npod. LLepieHeBnyua HeT
MecTa AA Bymar Ha NpeAbsBUTEAS,, KOTOPbIS He Mo-
AOWMAYT HU MOA OAHY M3 YCTAHOBAEHHbIX UM PyOPHUK.

B-ueTBepTbIX, AMYHbIA NMpPaBa, KOTOPbIS MPU CO-
BPEMEHHOM 00LLIECTBEHHOM CTPOE, HE NMPU3HAIOLLEM
pabcTBa, OCHOBbLIBAIOTCS TOABKO HA CEMENHbIX OTHO-
LLIEHUSX, NPaBUAbHEE HE BbIAEASITb B 0COOYtO rpynny,
a OTHECTM K CEMEWHOMY NnpaBy.

HakoHel, B-NSiTbIX, €CAM BBOAWTb B CUCTEMY
rpaxAaHCKaro npaBa KOHKYPCHbIS MpaBa Ha TOM
OCHOBaHWKW, 4YTO TMpPU KOHKYPCHOM MPOU3BOACTBE
AN YUACTBYHOLUMX AWML, BO3HWKalOT 0cobbis npaga,

TO NOYEMY X€e He BKAOUMTb CIOAA Xe M Tex cneLnanb-
HbIX NPaB, KOTOPbISi BO3HWKAOT MPW TOProBAE, SKCMAY-
ataumm XeAe3HbIX AOPOT, MPOMbILUAEHHOM MPOU3BOA-
cTBe 1 np.?

CaenaB Takus NonpaBkK B CUCTEME, MPEANOXEH-
How npod. LLeplieHeBrYeM, 1 NPUHAB 3@ OCHOBaHUE
KnacCUdUKauMM  BHYTPEHHEE COAepXaHWe Mpas,
MOXHO MOAYUYMUTb CAEAYIOLLME TPYNIbI:

1) BeuHbis npaBa. OHY UMEIOT NPeAMETOM du-
3MYECKMSA BELLLM U MTPEAOCTaBASIOT CBOMM 0BAaAATEAAM
HanbOAbLLYO Mepy BAACTW, 3allMLIaeMyt0 MNPOTUB
BCEX U KaXAaro.

2) UckarouuTeAbHbIX NpaBa - (aBTOPCKoe, Mpu-
BUANETUM Ha M300peTeHus M np.). OHU 3aKAOUaKOT-
CA B «UCKAKOUMTEABHON BO3MOXHOCTM COBEPLUEHMS
M3BECTHAr0 poAa AEWCTBMK (Hanp., nepeneyvyarku
KHWIM, HOT, MPOM3BOACTBA M MpPOAAXM M30OPETEH-
HbIX MPEAMETOB U T. A.), NPUUYEM BCE TPETbU AULA
06A3bIBAtOTCA K BO3AEPXAHMIO OT TaKWUX AEWUCTBUM».
Mo cBoeMy 00beKTy (COBepLlEHWE AENCTBUI) OHMU
CXOAHbI C 06583aTEALCTBEHHBIMUW NpaBaMu, a no 06b-
eMy 3allnTbl (MPOTUB BCEX U KaXAaro) C BELLUHbIMMU.
Mo3TOMY, WMCKAKOUWUTEABHbIM MPaBaM AOAXKHO ObiTb
OTBEAEHO B CWUCTEME MECTO MEXAY BELLUHbIMU W
0653aTEABCTBEHHbLIMM.

3) 06s13aTeAbCTBEHHbINM rpaBa. MpeaMeT ux -
AEVCTBUA ONpeAeneHHbIX, 0683aHHbIX AUL;, Mepa BAa-
CTW OrpaHWYeHa TOAbKO BO3MOXHOCTblO TpeboBaTb
MCMOAHEHUSA AEWCTBUA AA@HHBIMU AMLAMKW (Hanp.,
nepeaauu AEHer, CoBepLleHUss paboTbl U Mp.).

4) OBeLleCTBAEHHbIX npaBa. 310 - bymaru Ha
npeabaBUTEAs (6e3bIMEHHbIA akUUK, 0bAMrauun, Bbl-
UrpbliLHbIE BUAETBI, KyMOHbI 1 Np.). OHe NpeacTaBAsA-
toT coBOM BELLHbIS WA 0051I3aTeAbCTBEHHbIA NpaBa,
BOMAOTUBLUMAACS B AOKYMEHTbl M obpallatolumsacs
B XW3HWM Ha Nopobue ABMXUMBbIX Bellen. Taknum 06-
pas3oM, OGymarM Ha npeAbaBUTEAss 3amnevyaTAeHbl
ABOWCTBEHHbBIM XapaKTePOM: C OAHOW CTOPOHbI, OHE
BELLM, C APYrOK, - NpaBa, a MoTOMy pasemMaTpuBaTh UX
HY>XHO MOCAE TOro, Kak ByayT M3eAeAOBaHbl BCE BUAbI
BELLUHbIX M 06A3aTEALCTBEHHbIX NPaB.

5) CemeliHbisi npaBa. OHW 0OHUMAIOT CAOXHbIS
AMYHO-UMYLLIECTBEHHbISI OTHOLLEHWS, BbITEKAIOLLUSA
13 bpaka.

6) HacreacTBeHHbIX rnpaBa. lNpeaMeT ux Toxe
CAOXHbISI OTHOLLIEHMSA, 0OYCAOBAEHHbIS POACTBEHHbI-
MW CBSI3AMM.

7) CneumnanbHbix npasa. Copa OTHOCATCA npa-
Ba TOProBbIsl, KOHKYPCHbIS, MPOMbILUAEHHbISI U T. A.

Mo Takomy MA@Hy M HamucaH HacTOSILMA yyeb-
HUK C TEM AULLb OTCTYMAEHWEM, YTO B HEM OMYLUEHbI
crneuManbHblsi MpaBa B BUAY TOMO, YTO OHU YXE BblAe-
AMAUCb M3 TpaXXAaHCKaro npaBa M COCTaBASIOT MPeA-
MET ero caMoCTOATEAbHO pa3pabaTbiBaeMbIx BETBEN:
ToproBaro npaBa, BEKCEAbHaAro, MnPOMbIUAEHHAro
T A



