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YAK 347.628

CnmnaHeupb UpuHa MetpoBHa,

KaHAMAAT FOPUAMUECKUX HaYK, AOLEHT KadeApbl rpaxAaHCKOro npasa
HaunoHanbHOro yHuBepcuteta «OpeccKas topUAMUYECKAA akapeMus»

OAKTUYECKUE BPAYHbIE OTHOLUEHUA:

MPABOBbLIE MOCNEACTBUA

Bnom\eAHee BpemMsi Bce OOAbLUe Map XWUBYT
BMECTe, OAHOM CeMben 6e3 peruvcTpaumu
6paka, B TaK Ha3blBaeMbIX «GAKTUUECKMX OpaUHbIX»
OTHOLLEHUSIX. MMEHHO Tak LOPUCTbI OMPEAEASIOT Ce-
FOAHS1 HE 3apErncTpPMpPOBaHHbBIE TOCYAAPCTBOM OTHO-
LWEHUA MEXAY MYXXUMHOM N XEHLUMHOW. MIHOrAa elle
MCMOAb3YETCS NMOHATUE «daKTUUECKUI Bpak». CeropHs
baKTMueckumM 6pakoM MOXHO Ha3BaTb OTHOLUEHWS
MEXAY MYXUYMHOM M XEHLUMHOW, KOrAa napa npoXxu-
BaeT Ha OAHOW TeppPUTOpPUM, BEAET COBMECTHOE XO-
3AMCTBO M NPWU 3TOM HE PErncTpUpyeT CBOM OTHOLLE-
HWS B OpraHax rocyAapCTBEHHOW BAACTHU.

Euwle pa3 crepyetr 0b6paTuTb BHWMaHWE Ha To,
YTO NOHATUE «IPAXAAHCKUI Bpak», KOTOPOE AOBOALHO
LLIMPOKOIo UCMOAb3YETCSt U B 06LLLECTBE, HE ABAAETCA
CMHOHMMOM YKa3aHHOr0 Bbille TEPMMHA, MOCKOAbKY
NOHWMaHKWE yKa3aHHOIO NMOHSTUSA Kak HE3aPErncTpu-
poBaHHOIo Hpaka oLKnbOUHO. MoHATUE «rPaXAAHCKUI
6pak», HaobopoT, 03Ha4YaeT 6pak, oPOPMAEHHbIN B
opraHax rocyAapCTBEHHOM BAACTMU.

MakTnyeckne BpakM — MOPOXAEHWE HE CEroA-
HALIHEro AHA. Tak, Hanpumep, 3HAMEHUTbIN XYAOX-
HUK BaH Tor Takke XWA B TaKOM Opake U npu 3ToMm
BOCMUTbIBAA AETEN.

065s13aTeAbHbIM YCAOBUEM B AOPEBOAOLMOHHbIE
BpeEMeHa 3aKOHHOCTM 6paka, cuMTaracb HaAuuue
LEPKOBHOIO BAAroCAOBEHUSI U 3aKOH 3aLUMLLAA TOAb-
KO T€ CEMENMHbIE OTHOLLEHUSA MEXAY MY>XUMHOW U XKEH-
LLIMHOM, KOTOPble BbIAM OCBSILLIEHbI TAMHOW BEHUYAHUSA.

CornacHo Aekpety CoBHapkomMa YKpauHbl
1919 ropa, 3aKOHHbIM CTaA MNpPU3HaBaTbca Opak,
3aKAKOUYEHHbBIM B OpraHax rocyAapCTBEHHOM BAACTH, a
6paK, KOTOPbI 3aKAOUYAACH MO PEAUTUO3HOMY 06pAAY,
60AbLLIE HE CO3AABAA MPaBOBbIX MOCAEACTBUI, KpOME
3aKAKOUYEHHbIX A0 NMpuHATUA AekpeTta. o coaepxa-
HUIKO YNOMSIHYTOrO MCTOYHMKA 3aPErMCTPUPOBAHHbIN
6pak Ha3blBaAACH «PaAXAAHCKUI Bpak».

MOCKOAbKY A0 PEBOAOLMK NPU3HABAAUCH TOABKO
LEPKOBHbIE BpaKK, a rpaXAaHCKUE He AOMYCKAAUCH,
TO 1 nocAe 1917 ropa AoAM MO NPUBbIYKE YNOTPEOAS-
AV TEPMUH «FPaXAaHCKMIM Bpak», UMen B BUAY «dak-
TMyeckue OpauyHble OTHOLIEHWS». TakuM 0bHpasom,
rpaXAaHCKui bpak He TOXXAECTBEHEH GaKTUUECKOMY.

XotenoCb Obl OCTAHOBUTLCA NMPEXAE, HA HOPUAN-
yecknx npobaemax Tak HasblBaeMbIX GaAKTUUECKMX
6payHbIX OTHOLLEHWI, KOTOPbIE CYLLECTBYIOT U CyLlle-
cTBOBaAM Bcerpa. OTCyTCTBME UETKOM CUCTEMbI Mpa-
BOBOIO PEryAMPOBaHMA OTHOLUEHWA (GaKTUYECKOro
6paka aBTOMATUUYECKM MCKAOUAET EAUHbIA MOAXOA
CYyAE€OHbIX OPraHOB K PELUEHMIO CBSA3aHHbIX C HUM
cnopoB. CeMENHbIN KOAEKC YKPaWHbl TakXe He AaA
KOHKPETHbIX OTBETOB Ha CMOPHbIe BOMpockl. Tak, cTa-
Tbs1 74 CemMenHoro Kopekca YKpauHbl XOTb U HE B No-
AHOWM Mepe, HO BCe Xe MbITaeTcs NPUPaBHATb «paKTU-
Yyeckun Bpak» K 3aperucTpMpoBaHHOMY, HO AAS 3TOFO
CHauyana NPUAETCS AOKa3aTb CBOM CEMEMHbIE OTHO-
LLIEeHMSA B CyAe.

Taknm 06pa3om, cornallasiCb Ha GakTUUECKUI
6pak, rpaxapaHe TeM caMbliM AOMYCKAOT ONMPEAEAEH-
HYI0 HEOMPEAENEHHOCTb AAAbHEWLUMX OTHOLUEHWM
B HOPUAMUYECKOM CMbICAE, MOCKOAbKY WX COAEpXa-
HME COCTaBASIIOT B3aWMHble NMpaBa U 06A3aHHOCTM.
MocAeAHUE Xe HAXOAATCS MOA 3aLUMTON 3aKOHA AULLb
B 3apernctpMpoBaHHOM Bpake (YacTb BTOpas CTaTbM
21 CemelnHOro kopekca YKpawHbl), MpUYemM Takou
3alUMTbl OHW HE AMULLIAKOTCA AAXe TOrAa, KOrAa XeHa
M MyX MO YBaXWTEAbHbIM MpuumMHam (ydeba, pabo-
Ta, AeuyeHne, HeOOXOAMMOCTb YXOAQ 3a POAUTEASMU,
AETbMU U T. A.) HE NPOXMBAKOT COBMECTHO.

Kak npaBWAO, OTHOLLEHMA B HE3apPEerncTpupo-
BaHHOM Bpake CTPOATCH UCKAIOUMTEABHO Ha UyBCTBAX
M yCTHOM AoroBope. PakTMyeckoe COBMECTHOE Mpo-
XWBaHWE He cuuTaetca Opakom, a MPOAOAKWUTEAb-
HOCTb GaKTUUECKMX BpaUHbIX OTHOLLEHUI 1 XapaKTep
CYNPYXECKNX CBSA3EN MEXAY WX yUaCTHUKAMK HE UMe-
OT NPaBOBOrO 3HAYEHUS.

CornacHo yact nepBon ctatb 74 CemenHoro
KOAEKCA YKpauHbl, ECAM XEHLLMHA U MYyX4YMHA MpPo-
XWBAKOT OAHOM CEMbEN, HO HE HaxoAATCA B Opake
Mexay coboi, UMYLLLECTBO, NPUOBPETEHHOE UMK 3a
BPEMS COBMECTHOTO MPOXMBAHUSA, NPUHAANEXUT UM
Ha npaBe 00LLe COBMECTHOM COOCTBEHHOCTU, ECAU
MHOE He YyCTaHOBAEHO NMUCbMEHHbIM AOFOBOPOM MEX-
AY HAMM.

OAHaKo, cynpyrv UMetoT MPaBo Ha Paspen UMy-
lecTBa, nNpuobpeTeHHoro MMK 3a Bpems 6paka,
OyAET MOATBEPXAATbCH CBUAETEABCTBOM O Opake,
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a YCTAHOBAEHWE, C KAKOr0 MOMEHTa Hayaaucb dak-
TMYeckMe OpauHble OTHOLLEeHUSA OyAeT AOCTATOUYHO
NPoOBAEMHbIM BOMPOCOM, MOCKOAbKY AASI MOATBEPX-
AEHUS daKTa COBMECTHOrO MPOXUBAHUSA U BEAEHUSA
061LLero xo3sMcTBa AMLLAM, HAXOASLLIMXCS B HeE3aperu-
CTPUPOBAHHOM Bpake HYy>XHO ByAeT 0OpPaTUTLCS B CYA
N NPEeACTaBUTb AOKa3aTeAbCTBa TAaKOro COBMECTHOIO
NPOXMBaHUS.

CeMelHbI KOAEKC OMPEAEASIET, UTO AN 3a-
KAKOUEHWUA OAHWUM M3 CYNpyroB AOroBOPOB, Tpebyto-
LUMX HOTapMaAbHOro YAOCTOBEPEHUS W (MAM) TOCYy-
AAPCTBEHHOW perncrTpaumm (a ato — HEABMXMMOCTb,
TPAHCNOPTHbIE CPEACTBA), @ TaKKe AOrOBOPOB OTHO-
CUTEAbHO LIEHHOIO MMYLLIECTBA, COrAacle BTOPOro u3
CYNpyroB AOAXHO ObITb MOAQHO B MMCbMEHHOM BUAE U
AONKHO OblTb HOTAPUAABHO 3aBEPEHHbIM (4. 3 CT. 65
CemeliHoro kopekca YkpawuHbl). Mpu 3TOM, 3aKOHO-
AATEABCTBO HE MPeAycMaTpPUBaAET U HE MOXET MpPeA-
YCMOTPETb, NMOAYYEHWUS COrAAcMs BTOPOro M3 GaKTu-
YeCKMUX cynpyroB. To ecTb, HOPMbl O PACMOPSXKEHWM
06LLelt COBMECTHOM COBCTBEHHOCTLIO Cynpyros HyayT
cpabaTtbiBaTb TOALKO ECAU NPaBa Ha MMYLLIECTBO ObIAW
0hOPMAEHbI Ha 060MX AWML, TOFAG KaK AASI CyMpyroB
HEeT pa3HULbl Ha KOro ByAeT OPOPMAEHO MMYLLIECTBO.

B cayuae, Koraa ¢dakTMUYECKUI COO3 He onpas-
AaA HAAEXA, U MUPHBIX NyTeW pa3aena UMYLLECTBA He
HaMAEHO, yY4aCTHUKY GaKTUUECKMX BpauHbIX OTHOLLE-
HUIM HYXXHO YOEAUTb CyA, MPEXAE BCETO, B TOM, UTO 3TO
UMYLLLECTBO ABASIETCS 0OLMM.

AAR 3TOr0 HEOBXOAMMO AOKa3aTb He caM ¢baKT
npebbiBaHWs B GaKTUUECKMX BpayHbIX OTHOLLEHUSX,
a dakT NpMobpeTeHnsas AGHHOTO KOHKPETHOIO UMYLLE-
CTBA Ha CPEACTBa UAU BCAEACTBUE TPYAOBOIO yUacTus
060Ux daKTUUeCKMX cynpyroB. [pakTMka nokasbiBaerT,
YTO CAEAaTb 3TO He BCErpa npocTo.

MpocTbiM, HO He BCEerapa AEMCTBEHHbIM CMOCO-
60M AOKa3aTeAbCTBa ABAAKOTCA MOKa3aHUSA CBUAETE-
Aer. Tak, apryMeHTaMu MOTYT CAYXMWTb CBEAEHMUS O
TOM, UTO OAMH U3 YYACTHUKOB GaKTUUECKMX BpayuHbIX
OTHOLLIEHWI 3@ NEPUOA COBMECTHOTO NPOXMBAHUSA He
UMEA AOCTATOYHbIX CPEACTB AAS MPUOBPETEHUA UAK
YAyUYLLEHWUA UMYLLECTBA 6€3 NPUBAEYEHUSA CPEACTB
APYyroro. BOAbLLYIO AOKa3aTEAbHYD CWUAY WMEIOT
AOKYMEHTbI, KOTOPblE MOTYT MOATBEPAMTb HaAMUKUE
3apaboTka MAM MHOTO AOXOAQ, MOAYUYEHME KPEeAUTa B
6aHKe Ha MMS OAHOTO MAM 0BOMX YUACTHUKOB QaKTu-
yeckoro bpaka, AOroBopbl 0 3alMMe, AAPEHUN AEHET,
AW AOKYMEHTI, NMOATBEPXAQIOLLME PACXOAbl HA 06-
LLlee UMYLLLECTBO.

AOCTaTOMHO pPaCMNPOCTPAHEHHOW TaKXe SABAS-
eTcs CUTyalusl, KOrAa MMYLLECTBO, NpUoBpeTeHHoe
daKTMueckumMn cynpyramm 3a obliMe CpeAacTBa,
0POPMASIETCA Ha KOro-TO OAHOrO M3 HUX. Ecan npw
3aperncTpupoBaHHOM Bpake 310 He MMEET HPUAK-
YEeCKOro 3HauyeHusl, To npu aKTMYecKMx OpayHbix

OTHOLLEHUN UMEET, U AOBOAbHO BoAbLIOE. Tak, UMy-
LLLEeCTBO, OPOPMAEHHOE Ha OAHOIO M3 YYACTHUKOB
CBOOOAHbIX OTHOLUEHWUH, ABASIETCA WCKAKOUMTEABHO
ero umMmyllectBom. Btopaa cTopoHa npaBa Ha Takoe
MMYLLLECTBO HE UMEET, NMOKa HE AOKAXET, UYTO OHO AB-
ASIeTCS 0OLLMM.

Utobbl M36exaTb Takoro MOAOXEHMWS, Heobxo-
AMMO BCE UMYLLECTBO, KOTOPOE npuobpetaeTca dak-
TMYECKMMM cynpyramu Ha oblume cpeacTBa, odopMm-
ATb «Ha ABOWX» B OOLLYO AOAEBYID COOCTBEHHOCTb.
Tak, Hanpumep, B AOFOBOPE KyMAU-MPOAAXMU CAEAY-
€T yKa3blBaTb CPa3y ABYX AOAEN, TOTAA KaXAOMY W3
HUX OyAeT NpuMHaAAAEXaTb COOTBETCTBYHOLLASA AOASA
nMmyllectBa. Ecan pasmep poAeli B AOroBOpe He
yKa3blBaeTcs, TO Ha OCHOBaHWKW 4YacTu NepBOM CTa-
Ton 357 [paxpaHCKOro Koaekca YKpauHbl OHU CYu-
TaloTCA paBHbIMWU. TakMuM 0Opasom, NpaBo KaXAOM
CTOPOHbI HA AOAKD COBMECTHO HaXWTOro UMYyLLECTBA
3aKPEnATbCA B AOKYMEHTax (AOroBopax, CBUAE-
TEAbCTBAX O NnpaBe cobBCTBEHHOCTM U T. N.). B cayvae
cropa AOMOAHWTEAbHbIE AOKA3aTEAbCTBA AdXe He
notpeobytotcs.

Bonee Toro, AOroBOpHbIf cNocod ynopsAoUeHUs
OTHOLLEHUN MeXAy GakTUYEeCKUMU cynpyramv epBa
AV HE EAMHCTBEHHbIM cnocoboM 3aLmThl NPaB U UH-
TEPECOB €ro y4acTHUKOB. Tak, GakTUUecKue cynpyru
MOTYT 3aKAOUaTh MexAy cobol cornalleHne o pas-
AEAEe VMIMYLLECTBA, HAXOAALLErocs B MX COBMECTHOM
COBCTBEHHOCTU, @ TAKXE COrAaLLIEHMS O NMOPSAKE BAA-
AEHWS, MOAb30BaAHWS, PACNOPSXEHNUA TAKUM UMYyLLE-
CTBOM M O pa3peAne NMAOAOB U AOXOAOB OT UCMOAL30BA-
HW1S1 06LLIErO MMYLLIECTBA.

B yacTHOCTH, B AOrOBOPE MOXET OMNPEAEAATLCS
paBHOE yyacThe ¢$aKTMUECKOro cynpyra B pacxopax
Ha apeHAy XWMAOTO MOMELUEHUA AASI COBMECTHOTO
NPOXMBaHUSA; yKa3blBaTbCA 00A3aHHOCTb yYaCTHMKa
daKTUYECKUX CYNpPyroB, KOTOPbIM pas3opBan ¢daKkTu-
yeckune HBpayHble OTHOLLEHWS, BbICEAUTLCA M3 TaKOro
nomMeLleHns 1 06a3aHHOCTb APYroro 0CBoHOAWTb Nep-
BOr0 OT PAcXOAOB MO OMAATE XMAbS. B pooroBope Mox-
HO NpeAycMOTPETh OOLLYIO AOAEBYHD COOCTBEHHOCTb
Ha npuobpeTeHre BO BpeMs COBMECTHOMO MpPOoXMBa-
HUSI MPEAMETOB AOMALUHEro obMxopa M NOPSIAOK WX
pPasAeAeHusa B CAydYae npekpalleHusa GpakTUYeckoro
6paka.

OAHAKo BCe COMAaLLEeHUs AOAXKHbI  OTBevaTb
06LLIMM NMOAOXEHMAM TPaXAAHCKOTO 3aKOHOAATEAb-
cTBa 06 YCAOBUSIX AEWCTBUTEABHOCTU CAEAOK. OHM
HEAOAXHbI COAEpPXaTb MOAOXEHWM, yCTaHaBAMBAtO-
LLIMX NpaBa U 0653aHHOCTU, KOTOPbIE AEUCTBUTEABHO
MOTYT BO3HWKHYTb TOAbKO C 3aKOHHOro 6Gpaka. Tak,
Hanpumep, dakTMueckue Cymnpyri He MMeoT npasa
3aKAUaTb OPaUHbI KOHTPAKT.

OTAMUME 3apPErnCTPUPOBAHHOIO Bpaka oT GpaKTu-
Yeckoro B chepe 3aKAUEHWUS AOrOBOPOB COCTOWT B
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TOM, UYTO AOTOBOP, 3aKAKOUEHHbI OAHUM M3 YUaCTHU-
kOB GaKTUUYECKMX BpayHbIX OTHOLLEHWW B MHTEpecax
CEMbW C TPETbMM AMLIOM, HE CO3AaeT 06s13aHHOCTEN
AN APYTOTO yuyacTHMKA (ECAM B CAMOM AOTFOBOPE He
YKa3aHO MHOE), AaXe eCAU UMYLLLECTBO, NMOAYyYEHHOE
no 3TOMYy AOrOBOpPY, UCMOAL30BAHO B UHTEpEcax ce-
MbW. Kpome TOro, B cAydae 3aKAOUEHWUS] OAHUM U3
baKTMUECKUX CYNPYroB OTHOCUTEABHO OOLLErO WUMY-
LLlecTBa AOroBopa, KOTOPbIM TpebyeT odopMAEHUSA
y HOTapuyca MAU MOAAEXMWT FOCYAAPCTBEHHON peru-
cTpaumu, cornacue apyroro He Tpebyetca. lMpu 3a-
perncTprpoBaHHOM 6pake Takoe Corracue AOAXHO
6bITb HAAAEXALMM 06Pa30M 0POPMAEHO.

MpobAeMbl MOryT BO3HUKHYTb TakXe W Mpu
OMNPEAEAEHUM CPOKOB, B PaMKax KOTOPbIX YYACTHUK
baKTMUECKUX BpaUHbIX OTHOLLEHUI MOXET 0bpaTUTb-
cA B cyA ¢ TpeboBaHWEM O 3aLLUMTE CBOErO NpaBa MAK
nHTepeca. Mo cyTi, peub MAET 06 OTCYTCTBMU UETKOTO
onpeaeneHns dakta (AaTbl) BOBHUKHOBEHUS (QaKTu-
YeCKMx BpayHbIX OTHOLLIEHWH, UTO, B CBOIO QUYEPEAD,
NMOPOXAAET TPYAHOCTU OTHOCUTEABHO MPOLIEAYPbI UC-
UMCAEHMA CPOKOB MCKOBOM AABHOCTH.

HekoTopble TPYAHOCTM BO3HMKAMOT MPW OMpea-
eNEHUU NPOUCXOXAEHUSA pebeHKa, POAUTEAU KOTOPO-
ro He COCTOSIT MexXAy CO60M B 3aperMcTpMpoBaHHOM
6pake. Tak, KoHcTUTyumen YkpauHbl 1 CeEMeNHbIM KO-
AEKCOM YKpPaurHbl ONPEAEAEHO, YTO AETU PaBHbI B CBO-
MX NnpaBax He3aBUCUMO OT MPOUCXOXAEHUS, @ TaKXe
MMELOT paBHble NpaBa 1 0653aHHOCTN OTHOCUTEABHO
POAUTEAEI HE3ABWUCHMMO OT TOFO, HAXOAMAWUCb AWM WX
poauTeAr B Bpake mexay coboi.

CAepOBaTEAbHO, OT TOro, POXAEH pebeHoK B
6pake UAK BHe ero ByAeT 3aBUCETb TOAbKO MOPSAOK
perncTpaLmm poxAeHuMa atoro pebeHka B rocypap-
CTBEHHOM OpraHe perncTpaLmm akToB rpaxXAaHCKOro
cocTosiHuA. Ecan pebeHOK POAMACS B 3apeructpu-
poBaHHOM Opake 3TOT BOMPOC PELUAeTCsi ropaspo
npoLLe, MOCKOAbKY X€eHa 3anucbiBaeTcss MaTtepbto, a
MyX - OTLOM pebeHka. A npu dakTuueckom bpake,
NPOUCXOXAEHUE pebeHKka OT MaTepu onpesersieTcs
Ha OCHOBAHWW AOKYMEHTA yUpeXAeHUs 3ApaBooXpa-
HEHWUS O POXAEHUN eto pebeHKa, a NPOUCXOXAEHUE
pebeHKa OT OTLa onpeAensieTcs:

- MO COBMECTHOMY 3asiBAEHUIO MaTepuun oTua
pebeHka;

- MO 3afABAEHWIO MYXUMHbI, KOTOPbIA cuuTaeT
ceba oTuoM pebeHka;

- N0 peLLEHMIO CyAa.

Uto KacaeTca AMYHbIX HEUMYLLECTBEHHbIX
npaB, TO PasAMUUI MEXAY 3apervcTpupoBaHHbIM
M He3aperucTpupoBaHHbIM Opakom HemHoro. U B
nepBoM, ¥ BO BTOPOM CAydYae MYXUYMHE U XEHLLMHE
rapaHTUpOBaHbl paBHble MpaBa WU BO3MOXHOCTW B
COOTBETCTBMU C OCHOBHbIMK NpaBamu U cBobopamu
yenoBeka. B uacTHOCTH, oHM cBOOOAHbLI B BbiBOpe 3a-

HSATWUI, NPodeccrr, MecTa XMTEAbCTBA, MMEIOT MPaBo
Ha cBOOOAY MbICAM, COBECTU U PEAUTUN.

N npu daktnueckom bpake W npu 3aperucrTpu-
POBAHHOM XEHLUMHA U MY>XUMHA HAAEAEHbl NPaBOM
pacnpeAeAmnTb Mexay coboi ceMenHble 063aHHOCTU
M BMECTE pellaTb BOMPOChI XMU3HW CEMbM (HANpUMep,
COAEpXaHue, BocnuTaHue U obyyeHne obLLMX Heco-
BEPLLUEHHOAETHUX AETEN).

YUacTHUKM CEeMEWNHbIX OTHOLLUEHUI 06s3aHbl
3a60TUTbCA O 3AOPOBbE, Pa3BUTUM W MaTepuanb-
HoM obecneyeHun cBoux AeTell. 06e CTOPOHbI
OTBETCTBEHHbI APYr NEepeA APYromM U nepep Apyrumu
UAEHaMW CeEMbM 3a CBOe MoBepeHue. M MyXuuHa,
M XeHLMHA UMEKOT NPaBo Ha AMYHYtO cBobOAY, dU-
3MYECKOE M AYXOBHOE pasBUTME, YBaXEHWEe K CBOEN
MHAMBWAYaAbHOCTY M yBaXeHuWe K Atoboi pabote, ocy-
LLLEeCTBAIEMOW B MHTepecax cemMbu. Ho, Hanpumep,
NpaBoO OAHOTO M3 YYaCTHWKOB CEMEMHbIX OTHOLLEe-
HUW N3MEHUTb CBOID GaMUAMIO HA GaMMAKIO APYrOro
yyaCTHMKa BO3HWKAET AULLb B CBSIBU C perMcrpaumen
6paka.

A BOT BO3HWKHOBEHMWSA AAMMEHTHbIX WUMYLLECT-
BEHHbIX NPaB Ha COAEPXaHWe He 3aBUCUT OT TOro, B
KakoM 6pake HaxoAdTca Avua. AeMcTByloLlee 3aKo-
HOAGTEABCTBO MPEAYCMATPUBAET BO3MOXHOCTb MOAY-
YeHMs aAMMEHTOB U B cAydae npebbiBaHUS B 3ape-
rMcTpupoBaHHOM Bpake (cTatbn 75, 76 CemenHoro
Koaekca YKpauHbl), U B CAyuae dakTuueckux bpau-
HbIX OTHOLIeHWM (cTaTbss 91 CemelHOro koaekca
YKpauHbl).

OAHaKo, MCXOAA M3 aHaAM3a YKaldaHHbIX CcTa-
TeN, MOXHO YTBEPXAATb, UYTO 3aKOHHbIE MYX M XeHa
AOAXKHbI  MaTepuanbHO MOAAEPXUBATL APYr Apyra
He3aBMCMMO OT ALOBbIX 06CTOATEALCTB. B cayuae xe
daKkTMueckoro 6Opaka 3akOoHOAATeAbCTBO Tpebyer,
UTOObl OTHOLUEHUS MEXAY XEHLLMHON WM MY>XUMHON
UMEAU AAMTEABHbBIVM XapaKkTep, a Takxe OMNpeAeAsieT
OTAEAbHbIE YCAOBMSI, NMPWU KOTOPbIX MOXET BO3HUK-
HYTb MPaBO Ha copepxaHue. Tak, Ha aAMMEHTbI UMe-
€T MpaBo TOT U3 yYaCTHUKOB aKTUUECKMX BpauHbIX
OTHOLLEHWI, KTO CTaA HETPYAOCNOCOOHbLIM BO BPeEMS
COBMECTHOIO MPOXUBAHUA UAU ECAU C HEWN (HUM) NPO-
XnBaeT ux pebeHka. OAHAKO, NPEAOCTaBASIA XEHLLN-
He NpaBo Ha CoaepXaHue Bo Bpems 6epeMeHHOCTH,
CeMelnHbIN KOAEKC, HE COAEPXMT MexaHu3Ma, Kak
MMEHHO 3TO MPaBO MOXET PeaAn30BbIBATbCS, MO-
CKOAbKY, ECAM C WCKOM B cys 0BpaTUTCA 3aKOHHas
XeHa, To oTUOoM byayliero pebeHka ByaeT cuMTaTbCst
3aKOHHbIM MYX, @ €CAM 0OPATUTCA XEHLLMHA, KOTopas
He HaxoAMTCS B Bpake, X cHayana NPUAETCS ONSITb Xe
AOKa3blBaTb GaKT COBMECTHOIO MPOXMBAHUS C MYyX-
UMHOW, OT KOTOPOrO OHAa XOYET MOAYYWUTb aAUMEHTHI,
B CAyYae eCAM OTCYTCTBYET COOTBETCTBYHOLLANA 3anuCh
06 oTue pebeHka.
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Kpome Toro, cBsidbiBasi NpaBo Ha yaepXaHue ¢
AAUTEABHBIM MPOXUBAHUEM OAHOM ceMben, Kopekc
He OMpPeAEAsieT KakoW CPOK COBMECTHOMO MpoXMBa-
HWA ByAeT Npu3HaBaTbCs TakoBbIM. TO €CTb, B KaX-
AOM KOHKPETHOM CcAyvae cys OyAeT UHAMBUAYAAbHO
onpeAensiTb OCHOBAHUA AASI MPEAOCTABAEHUSA COAEP-
XaHWA AU HET.

B 3akAtoueHue xotenocb 6bl OTMETUTB, UTO B BO-
npocax HacAeAOBaHWSI TOXE €CTb HEKOTOPbIE Pa3Au-
ynsa, KoTopble OTAMYatoT GaKTUUeCKMIM Bpak OT 3ape-
rMCTPUPOBAHHOrO. Tak, GpakTMueckue cynpyru mMoryt
NPOXWTb Ha obline cpeacTBa, Npuobpetas UMyLLe-
CTBO (KBapTMpbl, aBTOMOOWAK, rapaxu, 3eMeAbHble
yuyacTku, Mebenb, BbITOBYIO TEXHUKY), B TEUEHUE AO-
CTaTOYHO AAMTEABHOTO BPEMEHM B MOAHOM B3aMMO-
NOHWMaHUKU U corracun. OpHaAKO, B CAydae CMepPTU
OAHOTO M3 HWUX, HA UMS KOTOPOro OGOPMAEHO 3TO
MMYLLLECTBO, APYrOV MOXET HAaAEATbCSA Ha AOCTOMHbBIN
pa3mep HaCcAeACTBa TOAbKO €CAM B €ro noAb3y ObIAO
OCTaBAEHO 3aBellaHWe WAM ECAM OH HaxOAWMACA Ha
WXAMBEHUWM YMEPLLETO.

AOCTaTOYHO pPAacCMnPOCTPaHEHHOW SABASIETCH CW-
Tyauusi, Koraa AvLO, MPOXMAO B ¢daKTMueckom bpa-
Ke He OAMH AECATOK AET, B KOHLE KOHLOB MOAy4aeT
MWU3EpHble MpaBa Ha COBMECTHO HaXWToe WMyLLe-
CTBO WMAM He MOAyYaeT MX BoBCe. Kak npaBuao, no-
UTM BCE HACAEACTBO YMEpPLUEro MEepPexXoAuT K €ero
odULMaNbHBIM POACTBEHHMKAM. W BOT Toraa cnop
MeXAY NOCAEAHUMU U GaKTUUECKMM Cynpyrom, nepe-
XMBLLEMY CBOHK BTOPYHO NMOAOBUHY, HEU3BEXEH.

CornacHoO NOAOXeHWI [paxpaHCKOro Koaekca
YKpauHbl B YETBEPTYIO OUYEpPeAb NPaBO Ha HACAEAO-
BaHWe MO 3aKOHY MMEKT AULA, NPOXMBABLUIWE C Ha-
CAEAOABTEAEM OAHOWM CEMbEN He MeHee MATU AET A
OTKpbITUSE HacAeacTBa. OAHAKO, MOHATHO, UTO Aaxe
Npv TaKOM YCAOBUU AOASt GaKTUUECKOTO cynpyra byaet
3HAUUTEABHO MEHbLLUE, YeM Ta, KOTOPYD OH MAM OHa
MOTIAK Obl MOAYYUTb B 3aPErMCTPUPOBAHHOM Opake.

Taknm 06pa3oM, BO U3BEXaHWE CEeMENHbIX
npaB 1 0051I3aHHOCTEN CYMNPYroB YCAOXHSAET 3alLUTy
MHTEPECOB YYACTHWUKOB (MAM ObIBLUMX YUYACTHUKOB)
ceMbu. BmecTe ¢ TeM, HEAb3SI HE COTAACUTLCS C TEM,
YTO He3aperucTpMpoBaHHble bpak U XxapakKTepuayeT-

€A TEMU Xe NPU3HAKAMMU, UTO U CEMbS, CO3AaHHAA Ha
OCHOBE 3aperncTpupoBaHHOro 6paka: oHa, B 4acT-
HOCTW, BbIMOAHAET aHAAOTMUHbIE OYHKLMKU (AETOPOX-
AEHWS, BOCMIUTAHUA AETEW, B3AaUMHOW MaTepUaAbHOM
MOAAEPXKN U COTPYAHUYECTBA).

OAHaKO  «AeraAMsaLmto» He3aperncTpupoBaH-
HOro Opaka TOXe HeAb3si AOMYCTUTb, MOCKOAbKY
npepoCTaBAEHWE GaKTUUECKUM CYNpyram Takux Xe
npaB, Kak U AMLAM B 3aperucTpupoBaHHOM 6pake,
03Hayano Obl AMCKpUMUHaUMIO Bpaka, AULIAAO Obl
CMbICA@ MOCAEAYHOLLErO ero opopMAEHUs. Kpome
TOro, pacnpocTpaHeHe OAMHAKOBOIO NPaBOBOro pe-
rYAMPOBaHWSA, NPABOOTHOLLEHWUI 3aKOHHbIX CYNpyros
N GaKTUUYECKMX HeU3BEXHO NPUBEAET K NoTepe topu-
ANYECKUX KPUTEPUEB AN PasrpaHMueHus Opakos.
ByAET AULLEH CMbICAG U MHCTUTYT NPU3HaHMA Bpaka
HeAENCTBUTEAbHbIM. Kpome Toro, npobAemMaTuuHbIM
CTaHeT peaAMsauuMsa NpuUHLUMNaA MOHOraMHocTU Hpa-
ka. CynebHasi npakTMka CKopee BCEero BCTPETMTCA
CO 3HAYUTEAbHbIMW TPYAHOCTAMMU OPUANYECKOTO M
3TMYECKOro Xapakrepa Mpu paspeLleHnn Cropos,
CBA3aHHbIX C MOCAEACTBUAMU GAKTUUECKUX BPaAKOB.

3anHTepecoBaHHOCTb rOCYyAApPCTBa B perucrpa-
UMM Bpaka AOAXHA BblpaxaTbCH B €€ BO3MOXHOCTU
BAUSATb Ha OpayHble OTHOLLUEHWUS B TAKOM HarnpaBAe-
HUW, KOTOPbIN BbIA Obl MOAE3EH Y HEOOXOAUM AASI 00-
LLLeCTBa M OTAEAbHOTIO YEAOBEKA.

Takum 06pa3oM, CEroAHs CyLLLECTBYeT MOPaAb-
HO-NMPaBOBOM aCMeKT BO3HUKHOBEHUA (GaKTUUECKMX
OpauHbIX OTHOLIEHWI. YUuWTbIBAs CAOXHOCTU MpPK
paspelleHnn CEMEMNHbIX CMOPOB MeXAy AMLAMM,
KOTOPblE HaxoOAATCS B 3aKOHHOM Opake - u4acTto
AMLA, MEXAY KOTOPbIMMW CYLUECTBYHOT OTHOLLEHMS,
COMHEBAKTCA B HapAeXallelM npaBOBOW 3allUMTe
npaB 3aKOHHbIX CYNpPyroB W, B CBSI3W C 3TUM He pe-
FMCTPUPYIOT CBOM OTHOLLEHMSA. Ho npu aToM Takxe
He YUMTbIBAOT U HECOBEPLUEHHOE NMPaBOBOE PEryAU-
pPOBaHME GaKTUUECKUX BpauHbIX OTHOLLEHWUN U HOPKU-
AMYECKUE MOCAEACTBUA TaKOBbIX. [103TOMY, MOXHO
cKasaTtb, UTo daKkTMueckue GpadHble OTHOLLEHWUS BO3-
HUKAOT B CUAY CyOBEKTUBHOIO NMOHUMAHUS U 3HAHUSA
OTAEAbHbIMU AMLAMW MOPAAbHbIX U 3aKOHHbIX MPUH-
LIMMNOB COBPEMEHHOro 0bLLecTBa.
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AHHOTALUMUA

CmunsiHey W.M. daktuueckue 6paqule OTHOLUEHUA: NpaBoOBble NOCAEACTBUA. — Cratbs.

AaHHaa cratbd nocBAleHa ©GaKTUYECKUM 6pal-|HbIM OTHOLWIEHNAM, KOTOpPble CEropAHA ABAAKOTCA OYEHb
pacnpocTpaHeHHbIM ABAeHUEM. [Tpy 3TOM, B CTaTbe PacCMaTpMBaOTCA Kak NO3UTUBHbIE TaK U HEraTUBHbIE MOCAEA-
CTBUA TaKMX B3aMMOOTHOLUEHWIW. YAEAAEeTCA BHUMAHUE npaBOBbIM MOCAEACTBUAM, KOTOPbIE BOSHUKAKOT MEXAY MYX-
UYMHOMN U XEHLLUMHON npu pakTMyeckom 6paKe 1 CpaBHMBAKOTCA 3 NMPaBOBbIMW MOCAEACTBUAMU 3aPErNMCTPUPOBAHHOIO
6paKa. TakxXe M3NOXEHO MPEANOXKEHNE OTHOCUTEABHO BHECEHWA HEKOTOPbIX M3MEHEHWU B CEMeNHOEe 3aKOHOAATENb-
CTBO, KOTOPbIE peryaupyeT AaHHble OTHOLLEHUA.

KaroueBble cnoBa: dakTMyeckue 6pal4HbIe OTHOLWEHNUA, 6paK, MYX, XXeHa, CEMbA, AMYHbIE UMYLLLECTBEHHbIE Npa-
Ba, AMYHble HEMMYLLLECTBEHHbIE MNMpaBa.

AHOTALIA

CwminaHeub I.I1. dakTuuHi WAKOOGHI BiAHOCUHM: NnpaBoBi HacAiaku. — CTaTTs.

AaHa cTatTa npucesaUYeHa GakTMUHUM LAKOHMM BIAHOCMHAM, LLIO HA CbOFOAHI AyXe PO3MOBCIOAXEHI. Mpu LboMYy,
y CTaTTi PO3rASIAQHOTLCS IK MO3UTUBHI TaK | HEFATUBHI HACAIAKM YKAAAQHHA TaKUX B3AEMOBIAHOCUH. MpuainaeTbes yBara
NpPaBoOBUM HACAIAKaM, O BUHUKAIOTb MiX YOAOBIKOM Ta XIHKOH MpU daKTUUHOMY LLAKOGI Ta NOPIBHIOKOTLCS 3 NPaBo-
BUMM HaCAIAKaMK 3aPEECTPOBAHOIO LIAKODOY. TaKoX BUKAGAEHA NMPOMO3ULS LLIOAO BHECEHHS AEAKUX 3MiH A0 CiIMENHOro
3aKOHOAABCTBA, LU0 PENYAKOIOTb BKa3aHi BIAHOCUHM.

KarouoBi cnoBa: GaKTUUHI LUAKOOHI BIAHOCHH, LLIAKOD, YOAOBIK, APYXMHA, CiM’A, 0cOBUCTI MaliHOBI NpaBa, 0cobuUCTi
HeMaMnHOBI NpaBa.

SUMMARY

Smilyanets I. De facto marital relations: legal consequences. - Article.

This article is devoted to a de facto relationship, which today is very common. The author tried to consider both
positive and negative implications of such relationships. Attention is paid to the legal consequences that arise be-
tween a man and a woman in de facto marriage, and compares the legal consequences of marriage in law. Also it was
outlined a proposal for some changes in family legislation, which regulates these relationships.

Keywords: de facto marital relations, marriage, husband, wife, family, private property rights, personal rights.



