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YepHorop Hatana BacuniBHa

KaHAMAAT FOPUAMYHUX HayK, AOLEHT KadeApr UMBIABHOTO NpaBa
HauioHaabHOro yHiBepcuteTy «OAeCbKa FOpUAMYHA aKaAEMIis»

BIAMOBIAANBHICTb CMAAKOEMLIB

3A BOPI'M CNAAKOAOABLA:

NMPOBNEMA NOTPEBYE 3BAKOHOAABYOIO BUPILLUEHHA

3riAHO cT. 1218 LinsinbHOro Kopekcy YkpaiHu
(Aani LIK YKpaiHK), A0 CKAaAy CMaALLMHKN BXO-
ASITb YCi NpaBa Ta 060B’A3KM, WO HaAeXaAn CMaAKo-
AABUEBI HA MOMEHT BIAKPUTTA CHAALLMHU | HE NpU-
MMHUAMCA BHACAIAOK MOTO CMepTi.

AkTyanbHOCTI 06paHoi TeMU 3yMOBAEHA HEODXIA-
HICTIO AOCAIAKEHHS BiAMOBIAAABHOCTI CMAAKOEMLLIB 3a
6oprn cnapkopaBUS 3@ LMBIAbBHUM 3aKOHOAABCTBOM
YKpaiHu. B cyyacHUX yMOBax 3HAUYEHHS IHCTUTYTY BIA-
NoBIAAGABHOCTI CMAAKOEMLIB Mo 6oprax CrnapkoAaB-
LSt 3HAYHO 3POCAO Yy 3B’A3KY 3i 30iAbLUEHHSIM Yy che-
pi MaMHOBUX BIAHOCWH, 30Kpema NiAMNPUEMHULBKIN
AIIABHOCTI.

MeToo AOCAIAXKEHHS € aHaAi3 Ta BU3HA4YeHHS
OCHOBHMX MpobAeM BiANOBIAAABHOCTI CMAAKOEMLLB,
a TakoX GOopMyBaHHS BIAMOBIAHUX PeEKOMeEHAALiN
LLOAO BAOCKOHAAEHHS 3aKOHOAABCTBA YKpaiHW.

AAR AOCSAATHEHHSA AQHOI MeTW OyAM MOCTaBAEHI
Taki 3aBAAHHSA: 1) KOAM cnapkoeMui 3060B’A3aHi 3a-
AOBOABHWUTWM BUMOTU KPEAUTOPA; 2) Ha AKUA MOMEHT
BM3HauatoTbCs MeXi BiANOBIAAAbHOCTI CNaAKOEMLB
no 6boprax cnapkoaaBLUs; 3) norallueHHss 6opriB A0 BU-
Aaui CBIiAOLTBa MPO NpaBo Ha CraALLMHY.

Ha cboroaHi BaXXAMBOKO Ta Takoto, L0 OAEpPXKana
HEOAHAKOBE PO3YMiHHSA B Haylli Ta FOPUANYHIN Npak-
Tvui, € Hopma cT. 1282 LIK YkpaiHu - «060B’A30K
CMNaAKOEMLIB 3aA0BOABHUTM BUMOTU KPEAUTOPA».

MutaHHA, noB’A3aHi 3 O0O0’EKTOM CMAaAKOBO-
ro npaBOHACTYMHMUTBA, AOCAIAXYBaAUCA Yy nMpa-
UAX BMAQTHMX BYEHMX MO CMAAKOBOMY MpaBy, Ta-
kux fak: [ O. WepweHeBnua, K. K. Toactoro,
3. B. Pomoscbkoi, €. 0. XaputoHoBa, C. A. ®ypcu,
€. |. ®ypcu, €. O.PsabokoHb, B. B.BacuabuyeHka,
A. K. bypkaubkoro, O. €. KyxapeBa Ta iH.

CnaaluMHa CKAAAQETbCH i3 CYKYMHOCTI MpaB i
0060B’s13KiB CMAAKOAABLSA, LLO NMEPEXOASTb A0 CMAAKO-
EMLIB SIK OAHE LjiAe Ta CTAaHOBASITb CMIAaAKOBUIA aKTUB.
CnaallMHy Ha3MBatoTb CNAAKOBOK Macoko abo cnaa-
KOBUM MaMHOM. AKT MPUMAHATTA CMNAALLMHW SIBASIE
cob0t0 OAHOCTOPOHHIM MPaBOUYMH Ta HOCUTbL YHiBEp-
canbHUIM xapaktep [1]. MPUIAHATTA cnaaLlLMHK PO3no-
BCIOAXKYETbCSI Ha BCE CMAAKOBE MalHO, AKMM 61 BOHO
He Byno, B YoMy 6 BOHO He BMpaxanocs i oe 6 BOHO
He 3HaxoAuAaocs. Ane He Bei npaBa Ta 00B’A3KM, AKi

HaAeXaAu CMaAKOAaBLEBI 3a XUTTA, 3AaTHI 3a CBOEIO
NPUPOAOID MEPEXOAUTU AO iHLIMX OcCib. Tak, 3riaHo 3i
CT. 1219 LK YKpaiHn He BXOASiITb AO CKAQAY CNaALLM-
HUW nNpaBa Ta 060B’A3KK, L0 HEPO3PUBHO MOB’A3aHI 3
0Cc0b60t0 cnapkoAaBUS.

MpuiMatroun cnaplLMHy CNapKOEMEL MOXE Ha-
BiTb i He Nnepepbavaty, IO camMe BXOAUTb AO CKAAAY
CnapalLMHU. B cnapkoBY Macy MOXE BXOAUTU KpIiM
KBaPTUPWU, MaLIMHW, OAHKIBCbKOrO pPaxyHKy, TaKoX
60proBi 3060B’A3aHHSA, AKi MPUIHAB Ha cebe cnaa-
KopaBelb nepep  OiBUUHUMKU  abo  HOPUANYHUMMU
ocobamu-KpeanTopamu. 3ripAHO 3 YMHHMM 3aKOHOAAB-
CTBOM CraAllUMHa BIAKPUBAETLCA BHACAIAOK CMeEpTi
ocobu abo oronolleHHs ii nomepaoto (cT. 1129 LUK
Ykpainu). Tlicast BIAKPUTTA CNaALLMHU Yy CMAAKOEMLIB
3a 3akoHOM abo 3a 3anoBiTOM BMHWKAE MpaBO Ha
CMAAKYBaHHSA, Lie NpaBo € CyH'€KTUBHUM LIMBIAbHUM
npaBoM, 3MICT IKOTO MOAATa€e Y MOXAMBOCTI CNaAKoO-
EMUAMM NMPURHATU CnaplumMHy abo BiAMOBUTUCA BiA
Hel [2, c. 69] B Mexax BCTAHOBAEHMWX CTPOKIB AN NPU-
MHATTA cnaalmnHKy (cT. 1270 LUK Ykpainn).

BianoBiaHO A0 u. 2 ¢T. 1282 UK YKpaiHu BuMoru
KPEAMTOPIB CnapKoeEML 3000B’si3aHi 3aA0BOAbHUTU
LWASIXOM OAHOPA30BOro MAaTeEXy, AKWO AOMOBAE-
HICTIO MiX CNaAKOEMUSIMW Ta KPEAUTOPOM iHLIE He
BCTAHOBAEHO.

3ripHO i3 3aKOHOAABCTBOM BUMOTM KpeauTopa
AO CNAaAKOEMLIB MIAAATaOTb 3aA0BOAEHHIO paHille,
HDK BMAQETLCA CBIAOLTBO MPO MpaBO Ha ChaALUMHY,
Npo WO AOAATKOBO CBIAUMTb MOAOXEHHA M. 2 u. 1
CT. 64 3akoHy YkpaiHu «[1po HoTapia™. 3aA0BOAEHHS
NPETEH3IN KPEAUTOPA 3AIMCHIOETLCA LLE AO MPUMAHAT-
TS CNAALLMHM OAHWUM UM BCiMa cnapkoeMUsSIMKU abo A0
BMAAYI TEPUTOpPIaAbHI rPOMaAi CBiAOLTBa NPO MpaBo
Ha cnaalmHy [3].

BapTo 3ayBaxuTi, LLO 3 YaCy BIAKPUTTA CNaALLM-
HW AO i MPUUHATTA CNAAKOEMUSAMU CMaAKOBY Macy
MPUMHATO HAa3MBaTU «AEXauyOK CMAALUMHO». ICHYE
AYMKa, WO «AeXauya CnaAllMHa» He MOXe HanexaTtu
CMAAKOEMUAM, OCKIAbKM Y MOMEHT BIAKPWUTTA Cnaa-
LLUMHU Y HUX BUHUKAE AMLUE MPABO Ha MNPUUAHATTA
CnaALLMHK, a He NpaBo Ha cnaalumHy [4, c. 556]. Are
€. 0. PAboKoHb, BBaXae, LLO Yy NPOMIKKY MK MOMEH-
TaMW BIAKPUTTA Ta NPUMHATTAM CNaALLMHM CMAAKOEM-
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UMM, CNapAKoBa Maca TUM4YaCcoBO MOXE He MaTu CBO-
ro cyb’ekta, ane NPOTAroM LibOro nepioay ii He MoXHa
BM3HaBaTU 6e3xa3anHOL0, OCKIAbKM B KiHLLEBOMY MiA-
CYMKy CMapllMHa 6yae NPUAHATOK CNaAKOEMUSAMM
abo nepenpe y BAACHICTb TEPUTOPiaAbHOI rPOMaAMK,
TO6TO LEen cyb’ekT 060B’A3KOBO 3'ABUTbCA [D, €. 15].

I. ®. WepweHeBnY, BBaxae, Lo ocoba ska Mae
npaBo CNaAKyBaHHA 3 Yacy BIAKPUTTA CMAALLUMHK, HE
MOXe Le BBaxaTucs cyb’eKTOM TUX BIAHOCUH, Y AKKX
nepebyBaB cnaapkopaBelpb. Taka ocoba Lie He MaE Hi
npaBa BAACHOCTI, Hi NpaBa BMMOIW, aHi 3aCTaBHOIO
npaga i XXOAHOIO iHLOrO 3 TUX, L0 HaAeXaAW CNaAKo-
AaBLO [6, ¢. 511]. B. B. BacuAbUYEHKO 3 LIbOro NPUBO-
Ay 3a3Hauyae€, WO NPUAHATTA CMaALUMHU BBaXaeTbCs
AKTOM BWMKAKOUYHOIO 3HAYEHHS, OCKIAbKM CamMe B MO-
MEHT il MPUMUHATTA HaCcTynae cnaapkoBe NpaBoHacTyn-
HUUTBO, AKE Ma€E 3BOPOTHY CUAY CTOCOBHO 4acy Bia-
KPUTTA CNaALUMHK [7, c. 78].

Y u. 5 ct. 1268 UK YKpaiHu 3a3HaueHo, Lo He-
3aAeXHO BiA uacy MPUMHATTA CNaALUMHWM BOHaA Ha-
AEXWTb CMAAKOEMUEBI 3 yacy BIAKPUTTS CMAALLUMHM.
[MATPUMYEMO  AYMKY, WO 3a3HayeHe MOAOXKEHHS
crnpsAMoOBaHe Ha YCYHEHHSI HEBM3HAYEHOCTI B Cy0 EKTI
npaBa BAACHOCTI Ha CMaAKOBE MaKrHO y nepioa vacy
BiA MOMEHTY BIAKPUTTS CNAALLUMHU AO 1T GaKTUUHOrO
NPURHATTA [8, c. 23].

Hanpukaaa, AKLWO cnaalnHa notpebye 0XOpoHU
- Ha CMaAKOEMLB Moxe ByTW NoKAaAeHW 060B’A30K
LLIOAO CMAATU MOXAMBMKX BUTPAT MO OXOPOHi CMaAKo-
BOro MamHa. TakoX MOAOXeHHS 4. 5 ct. 1268 UK
YKpaiH1 Ma€ BaXAMBe 3HAUEHHS AN OXOPOHU 3aKOH-
HUX NPaB CMAAKOEMLIB, OCKIAbKM Yy pasi NPUHHATTA
HUMW CNaAlMHK, BOHW HabyBatoTb NMpPaBO He AWLLE
Ha MaWHO, WO BWABWUAOCS B HAABHOCTI HQ MOMEHT
NPUAHATTA CMAALLMHKW, @ 1 Ha MaKHo, Lo ByAo B Ha-
ABHOCTI HA MOMEHT i BiaAkpuTTa [9, C. 97].

BBaxaemo, WO Yy MOMEHT CMepPTi cnapkoAaBLA
CNaAlLMHa TIAbKU BIAKPMBAETLCA AAS CMAAKOEMLIB,
Ler MOMEHT MPEACTaBASIE AMLLE MepLLy CTaAilo cnaa-
KOBOr0 MpPaBOHACTYMHMLTBA Ta AAAEKO HE 3aBXAM 3
UMM MOMEHTOM MOB’A3aHUIK Nepexia CnapllMHU A0
CMNaAKOEMLIB.

3aKAMKaHHS A0 CMaAKyBaHHA B CUAY CMepTi
CNapKOAaBUA Ta POAMHHUX 3B’A3KIB 3 HUM HE € MNip-
CTaBOM AASI TPEA’ABAEHHSI BUMOTM KPEAUTOPOM CMNaA-
KopaBusA [9, c. 114], Tomy WO Y AeHb CMEPTi CNaAKo-
AaBUSA BiABYBaAETLCS TIAbKW BIAKPUTTSA CMAALLMHMN.

Po3rasiHEMO NpuUKAaA, KOAM B CMAAKOBY Macy
MOXe AicTatuca HOaHKIBCbKUMI KpeaWT. 3rigHo i3 3a-
KOHOAABCTBOM 3000B’A3aHHS 3 MoOralleHHs KPeauTy
NepexoAsiTb A0 CMIAAKOEMLIB Y MOBHOMY 06¢A3i, y pasi
NPUHHATTA HAMMK CNAALLMHU Ta YCNAAKOBYETLCS, Tak
camo, AK i byab-Ake MaiHOo. CnapKoEMUSM, SKi Npu-
MMatoTb CMaALLMHY, YaCTo PAAATb NMAATUTU 3a KPEAUTOM
3 NepLmnx AHIB MicAa cMepTi BOpPXXHUKA-CMAAKOAABLA,

HiI6UTO, W6 He BYAO NPOCTPOUEHHS i WTpadiB. TakoX
B 6iAbLLOCTI BUNaAKiB 6aHKK 3060B’A3Y0Tb CNAAKOEM-
LiB, fIKi OTPUMaAK CNAALLMHY, MAGTUTK NO KpeAUTax 3a
NOBHOK MPOrpamMoro: 3 yciMa BiACOTKaMK, LiTpada-
MW i neHeto. 3 Uporo NpuBoAy, No3uuia BepxoBHOro
cyay YkpaiHu Taka, Lo cnapkoeMelb 3060B’A3aHuM
BMNAQUYBaTK B3SATUM NMOMEPAUM KPEAWT, a BaHK no-
BMHEH CKacyBaTu BCi BIACOTKM i HapaxoBaHi WTpadu,
3a NPOCTPOUEHHS ONAATU KpeaunTy. [o3uLLia cyay rpyH-
TYETbCA Ha TOMY, LLO 3 MOMEHTY cMepTi BopXHMKa
AO MOMEHTY BCTYMNy MOro CNaAKOEMUSA B NpaBa CnaA-
LLUMHM CMAAKOEMELb He MaB 3000B’A3aHb MO LbOMY
6opry, a, onxe, 3060B’A3aHWUIA NAATUTU TIAbKM NAATEXI,
BCTAHOBAEHI Ha AeHb cmepTi bopxHMKa. Y BiAbLLOCTI
BUMNaAKIiB OaHKM HaBiTb 3HAOUM MO3ULiI0 BepxoBHOIro
CYAY 3MYLUYIHOTb CMAAKOEMUIB MAATUTU TakoX NEHHO i
BIACOTKM MO KPEAUTY.

AAe KpeauTop Mae npaBo BMMaratu Bia chlap-
KOEMLUB BUIMAGTU KPEAUTY, a BIACOTKIB i WTpadiB, AKi
6yAM HapaxoBaHi 3a NPOCTPOYEHHST KPEAUTY — Hi.

BBaxaemo, Lo y AeHb CMepPTi CNapKoAaBUS BiA-
6yBa€TbCA TIAbKW BIAKPUTTS CMAALLMHKM | MPOTArOM
BCTAHOBAEHMWX CTPOKIB AASl MPUUHATTS CHAALLUMHM
CMaAKOEMLUI MOXYTb NMopaBaTv 3adBW NPO MPUUHAT-
TS CnapLlLMHW. TlicA CNAMBY CTPOKIB AAA MPUNHATTA
CMaALLMHW BOHW BCTYNaKOTb B NpaBa CNaAKyBaHHS, i
TiAbKM MIiCASI LbOTO Y HWUX BUHUKAE 3060B’A3aHHSA NAa-
TMTWM 3a BopramMu CrnapkoAaBLUSA. 3 MOMEHTY cMepTi
60pXHMKaA-CNAaAKOAABLS A0 MOMEHTY BCTyMy cChaa-
KOEMUA B nNpaBa CNaALLMHU, CNAAKOEMLI GaKTUy-
HO He MatoTb 30060B’A3aHb MO LbOMY 6Opry, a OTxXe,
3000B’A3aHi NoracuTu TiAbKK NAATEXI, 3adikcoBaHi Ha
AEHb CMepPTi cnapkoAaBLA.

Aeski BYUEHI MIAKPECAIOKOTb, WO Yy HOPMI Y. 2
cT. 1281 UK YKpaiHM BXUTO AIECAOBO «Mpep’sB-
ASIOTbCSI», @ HE CAOBOCMOAYUYEHHS «6Oprv norawlatoTb-
csi». NNpaBOBUIM 3MICT NPETEH3IT B LIbOMY KOHKPETHOMY
BUMAAKY HE PErAaMEHTOBAHMIA 3aKOHOM, @ 3aAEXUTb
BiA AiM cnaakoemuiB [10, c. 474]. 3 ubOro cAiaye, Wo
MOXAMBI Pi3Hi BapiaHTX NOBEAIHKM Cy0’EKTIB crnapko-
BUX NPaBOBIAHOCUH. Hanpukaaa, y pasi, KOAM cnaa-
KOEMLIi MPUIHAAM CNAALUMHY i 3rOAHI NAATUTK, BaHK
MOXe 3aMpOonoHyBaTh iM NEPeoPOPMUTU KPEAUTHUN
AOTOBIP LUAAXOM MiANMCAHHSA AOAATKOBOI YrOAM MPO
nepeBeAeHHst 6opry Ha cnapkoeMus. Take npaBoHac-
TYNHULTBO AOMNYCTUME 3ripgHO 3i cT. 528 LK YKpainu,
OCKiAbKM 000B’A3KM yCMaAKOBYHOTbCA B TOMY CTaHi,
AKUMU BOHM BYAU NPU XUTTi CMAAKOAABLA 3 ypaxyBaH-
HAM CTPOKY AASl MPUUHATTA CNaALLMHM.

KoAn crnapKOeEMLi MPOTATOM PO3YMHOIO CTPOKY
He noracuan 6opru Nnepea KPEAMTOPOM, Y TAKOMY BU-
Nnaaky BXe MOXHa BECTWM MOBY MPO BiAMNOBIAAAbHICTb
CMAAKOEMLLIB, ane BXe K PO BiANOBIAAAbHICTb BOPX-
HUKa. Y pasi KOAU CMaAKOEMLI NPOTATOM PO3YMHOIO
CTPOKY He mnoracuManm 6opru nepep KPeautopom, A0
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HWX MOXYTb ByTH 3aCTOCOBaHI MipK LMBIAbHOI BiANOBI-
AANBHOCTI 38 HEBMKOHAHHS rPOLLIOBOro 3060B’A3aHHSA
[11, c. 69].

MUTaHHA 3 NoraleHHsA KPEAUTY CMapAKOEMUAMM
MOXe BMpiLlyBaTUCA TakoX HaCTYMHWM Crnocobom:
AKLLO Yy MOMEPAOTo Byaa CTpaxoBKa XWUTTH, TO Marouu
ii, CMAaAKOEML MOXYTb OTPMMATU BUMAATY, i BiALLIKOAY-
BaTW CyMy KPeAWTy. AKLLO CTPaxoBKW He ByAo, TO Mo-
BEpTATU KPEAUTHUI Bopr AOBEAETbCS CMAAKOEMLSIM
nomMmepAaoro. Beaxaemo, WO Kpallle cTpaxyBaTh CBOE
XUTTS, AKLLO 6epyTbCA BEAUKI KPEAWUTH, AKLLO BopX-
HWUK MOMPE, TOAI iHLLIi YAEHM CiM'T ByayTb B 3MO3i ONnAa-
TUTK OrO.

3ripHO 3i c1. 1298 UK YkpaiHu cBipoUTBO Npo
npaBoO Ha CnaALlMHY BUAAETbCA CMAAKOEMUAM MICAA
3aKiHUEHHA LWEeCTM MICALUIB 3 yacy BIAKPUTTA chaa-
LWKMHK. TlicAs 3aBepLUeHHS LbOro CTPOKY CMaAKOEMLU
BCTYNatoTb y NpaBa CNaALlMHW | TiIAbKU MICASI LbO-
ro y HuX 3'sBASIETbCS 000B'A30K NAATMTM Mo Boprax
NOMEpPAOro.

Cnaakoemui He 3060B'si3aHi norawartn 6opru no-
MEPAOI0 3 MepLInX AHIB MiCAST MOr0 CMEPTI, a TiAbKK
3 MOMEHTY BCTyny B NpaBa CnaAllMHKU, TOOTO yepes
WwicTb micsauiB.

AKLLO X CMaAKOEMLL MOMEPAOro He HaxatoTb no-
rawiatm KpeautTHUn 6opr, abo BM3HaBaATW MOro, HaHk
niCAst BCTYNy CNaAKOEMLIB B MpaBa CnapKyBaHHS BAA-
€TbCHA A0 3BMUAMHMX NPOLEAYP No poboTi 3 BoPXHMUKA-
MW, HANPUKAAA, 3BEPTAE CTATHEHHSA Ha 3acTaBy, AKLLO
Taka byna.

AKWO X CnapkoeMLUi He 6axatoTb NpurMaTH
CMaALLMHY OBTAXEHY KPEAUTHUM GOprom, BOHW Ma-
OTb NPaBO BIAMOBUTUCSH BiA Takoro Kpeauty. Ane
3riAHO i3 3aKOHOAAQBCTBOM AOBEAETbCS BiIAMOBAATU-
Csl He TiAbKKM Bip KpeanTy, abo iHworo 6opry, a 1 BiA
YCi€i CMaALUMHKU B LIAOMY. He ponyCKaeTbCa NPUMAHAT-
TS CNaALUMHU 3 YMOBOIO UM i3 3aCTEPEXEHHAM (Y. 2
cT. 1268 UK YkpaiHu).

AKLLO cnapkoAaBeLb Y 3aMoBiTi BU3HAUMB 0CO0yY
BUKOHaBLA 3aMoBiTy, KPEAUTOP MOXE MPEA’IBUTU BU-
MOT1 AO BUKOHABLA 3aMNOBITY, HE YEKatouM NPUNHATTA
CMaALUMHN CMAAKOEMUAMU. AO MPUWHATTA CHaALLM-
HU CMaAKOEMUAMMW, KPEAUTOP CBOI MpeTeHsii nopae
y NMUCbMOBIKM GOPMi HOTapiycy 3a MiCUEM BIAKPUTTA
CMaALLMHKU, HE3AAEXHO BiA CTPOKY HaCTaHHA npasa
Ha NpeA’siIBAEHHA BUMOT. [1po opepXaHHA NpeTeHsii
HOTapiyc Mae NoBiAOMWUTU CMAAKOEMLUIB Ta BUKOHAaB-
LA 3anoBiTy.

Y u. 2 c1. 1281 UK YkpaiHu 3a3Ha4YeHo, Lo Kpe-
AVTOPOBI CNAaAKOA@BUSA HaAEXWUTb MPOTArOM LLECTU
MicSLiB BiA AHSI, KOAM BIiH Ai3HABCH MPO BIAKPUTTH
CMaALUMHKW, NPEeA’siBUTU CBOI BUMOIM AO CMAAKOEM-
LiB, AKi NPUNHAAN CNAALLMHY, HE3AAEXHO BiA HaCTaH-
HSA CTPOKY BUMOTU. AASI MPEA’ABAEHHS KPEAUTOPaAMU
CMaAKOA@BUA BUMOI A0 CMAAKOEMLIB BCTaHOBAEHO

CTPOK TPMBAAICTHO Y LLICTb MiCSILLIB, SIKUI OBUMUCAKOETD-
CSl 3 AHS, KOAU KPEAUTOP Ai3HaBCA abo Mir pAisHaTMcs
Npo BIAKPUTTA CRaALLMHW. Tlopsaa 3 LWECTUMICAYHUM
CTPOKOM AASI MPEA’ABAEHHSA KPEAMTOPOM CMaAKOAAB-
LSt BUMOT A0 CMAAKOEMLLB, TAaKOX € CTPOK B OAUH PIK.
Takui CTPOK OBUMCAIOETLCS Bip AHA HACTAHHSA CTPOKY
BUMOTW. Llein CTpOK 3aCTOCOBYETLCA TOAI, KOAU KPEAK-
TOP HEe 3HaB i HEe MiIr 3HaTK NPO BIAKPUTTA CNaALLMHU
[12, c. 84T].

3 npuBopay uboro A. K. BypkaupbKuii 3a3Hauae,
LLIO CTPOKM MpPEA’IBAEHHA BUMOT KpeAUTOpa AO Cnaa-
KOEMLIB HE 3aAeXaTb BiA Yacy BIAKPUTTA CMaALLMHM,
a 3aAexaTb Bip TOro, KOAU KPeAUTOp Ai3HaBcst abo Mmir
Ai3HaTUCA Npo cMepTb bopXXHUKa [13, ¢. 233].

3 UbOro BUMNAMBAE, LLIO HE3AAEXHO BiA CTPOKY Ha-
CTaHHA NpaBa BMMOTU, KPEAUTOP Ma€e OTpUMaTK b6opr
paHile, HiXX CMapAKOEML OTPUMYBaTUMYTb CMaALLMUHY.

CTpoK AAA NpeA’sIBAEHHA NPeTeHsii B ToMy pasi,
KOAW KPEAMUTOP HE 3HaB i HE MIr 3HATU MPO BIAKPUTTA
CMaALLMHKU (A0 OAHOTO POKY), NEPEKPUBAE CTPOK AAS
NPUMHATTA CNaALMHKM (LWicTb MicAliB). 3a3HauyeHe
CBiAUMTB, LLIO CNapKOEML ByayThb BianoBiaath 3a 6op-
r'M CNaAKOA@BLSA MPOTArOM LIECTU MICSLIB MICAS MPu-
MHATTA CNaALLMHKM, TOOTO ycnapaKkoBYBaTUMYTb pa3oMm
i3 MpaBamMy CNapKoOAABLS TakKoX MOro oboB’A3KM Y
HEeBM3HAYeHOMY PO3Mipi, ane 3a 3araAbHWM MnpaBu-
AOM, X PO3MIp Ma€ 3HaXOAUTUCH Y MeXax OTPUMaHOI
CNaALLMHM.

[MATPUMYEMO AYMKY, O AOLLIABHUM € NOKAAAGH-
Hsi 060B’A3KY LOAO 0OOB’SIBKOBOIO BIAKPUTTA Chaa-
LLMHM Ta 3000B’sI3aHHA CMAAKOEMLIB He 3AIMCHIOBa-
TM UMBIABHMX MPABOYMHIB LLOAO BiAUYYXEHHA MaMlHa
CMaAKOA@BUS MPOTArOM CTPOKY MOXAMBOIO 3BEPHEH-
HA KpeauTopis [10, c. 11].

3 MeToto 3abe3neyeHHst iHTepeciB KpPearTopiB
Ta 3anobiraHHA BUMAAKIB YXMAEHHS CMAAKOEMLUIB BiA
BMKOHAHHA UMBIABHO-NPaABOBUX 000B’'SI3KIB, 3aKOH
3000B’A3yE CMNAAKOEMLIB MOBIAOMWUTM KpeauTopa-
CMaAKOA@BUSA MPO BIAKPUTTA CMAALLMHW, SIKLWO 3BW-
YyanHo, BOHW 3HAAU MPO 6OProBi OOTAXKEHHA CNaAKoO-
AaBUsA (4. 1 cT. 1281 LIK YkpaiHu). Takox aHaAOTiuHKM
000B’A30K MOKAAAEHWI | HA BUKOHABLIA 3aMoBiTy (4. 1
ct. 1290 UK YkpaiHu). MpuxoBaHHA daKkTy cmep-
Ti CNnapkopaBUA BiA KPEAMTOpa MOXE MPUBECTU A0
BIAKAGAEHHSI CTPOKIB MPEA’IBAEHHS BUMOI AO CMNaa-
KOEMUIB, @ TaKOX AO NPEA'ABAEHHS AOAATKOBWX BU-
MOl KPEAMTOpa LLIOAO BIALLKOAYBAHHS MOMY BMUTPAT,
NnoB’A3aHMX i3 TPUBAAUM HEBUKOHAHHSAM 6O0pProBumx
3060B’s13aHb. AeAKi BYEHi 3a3HauaroTb, LLO MNPUXO-
BaHHA daKTy CMepTi CnapKOAaBUA BipA KpeaUTopa,
MOXe OyTW MIACTaBOK AAA NMPOAOBXEHHSA CTPOKY AAA
npea’aABAEHHS KPEAUTOPaMKU BUMOT CNaAKOEMLIB Ha
CTPOK HaBiTb A0 TPbOX pokiB [10, c. 473].

KpeanTop cnapkopaBUS AKWMM He Npep’siBUB
BUMOIM AO CMAAKOEMLUIB, WO MNPUNHAAM CMAALLM-
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Hy Yy CTPOKM, BCTaHOBAeHI cT. 1281 LK YkpaiHu no-
36aBASIETbCA NpaBa BUMMOrM. CTPOKM MPEA’SIBAEHHS
KPEAMTOPOM CNaAKOAABLA BUMOI AO CMAAKOEMLUIB,
3.B.PomoBcbka Ha3uBae nepetmHanbHumMmn[11,c.67].

MliacymoByOUM  BULLEBUKAAAEHE, 3a3HAUYUMMO,
LLLO Yac noraleHHst 6opriB YiTKo He BU3Ha4veHo. 3 ab-
3auy 2 4. 2 cT. 1282 UK YkpaiHK MOXHa NpUnycTUTH,
LLIO 3aA0BOAEHHS BUMOT KpeauTopa Mae 3AIMCHIOBa-
TUCS NICAA OTPUMaAHHSA CMAAKOEMUAMU CNaAlLMHAU B
HaTypi. BBaxaemo, WO CBOI BUMOIM KPEAUTOP MOXE
NPEeA’ssBUTU A0 CMAAKOEMLIB MiCAA MPUUHATTA CnaA-
WMHW. Y AeHb CMepTi CnapkoaaBUs BiabyBaeTbcs
TIAbKM BIAKPUTTS CMAALLMHK | NMPOTArOM BCTaHOBAE-
HUX CTPOKIB AASl MPUMAHATTSA CNAALMHU CNAAKOEMLI
MOXYTb MNOA@BaTV 3asiBM MPO MPUMAHATTA CNaALLMHMK.
MicAst CNAMBY CTPOKIB AAA MPUNHATTA CNAALLMHU BOHK
BCTynaroTb B npaBa CrnaAKyBaHHA, i TiAbKM MicAA
LbOr0O y HUX BUHUKAE 3000B’sI3aHHA NAATUTK 3a OOp-
ramMyM cnapkopaBUs. 3 MOMEHTY cMepTi BopXHUKa-
CMaAKOAABUS AO MOMEHTY BCTYMNy CMaAKOEMUA B
npaBa CrnaplLUMHK, CNAaAKOEML| GaKTUUHO HEe MatoTb
3000B’A3aHb N0 Hopram CnapkoAaBLSA.

TakuM UMHOM, YMOBOKO BIANOBIAQABHOCTI CMaA-
KOEMUSA no Hopram crnapkopaBus € dakT MPUNHSAT-
TS CNaALMHU. 3akAMKAHHA AO CMaAKyBaHHSA B CUAY
CMepTi CnapKoAaBLA Ta POAMHHMX 3B'A3KIB 3 HUM
He € MIACTaBO AASl MPEA’ABAEHHSA BUMOIU KPEAUTO-
pPOM CMaAKOA@BUS AO CNAaAKOEMLUIB. CnapkoeMUi He
3000B’A3aHi noratuat 3aboproBaHiCTb CNaAKOAABLS
3 MepLUUX AHIB MiCAA MOro cMepTi, @ MatoTb MpaBo 3
MOMEHTY MPUMHATTA CNaALLMHK, TOBTO uepes LWicTb
MicsiuiB. Mexi BiAmoBiAaAbHOCTI cnapkoemus no 6op-
ram CnapKoOAaBLS BU3HAUYaKOTbCA HA MOMEHT BIAKPUT-
TS1 CNAALLUMHK, @ HE HA MOMEHT NPUMHATTS CNAALLMHK
abo 3BepHEeHHA KpeanTopa.

TakoX AOLLIABHUM € MOKAAAAHHSA 000B’A3KY LLIOAO
060B’A3KOBOrO BIAKPUTTS CNaaLlLMHM Ta 3060B’A3aHHA
CMAAKOEMLIB He 3AIMCHIOBATU LMBIAbBHUX MPABOYMHIB
LLOAO BIAUYXEHHSI MaWHa CnapkoAaBUA MNPOTAroM
CTPOKY MOXAMBOIO 3BEPHEHHS KpeAMTOPIB. Kpeantop
CNaAKOAABUS, KM HE MPeA’siBUB BUMOTM AO Chaa-
KOEMLUIB, WO MPUWHAAM CMAALUMHY Y CTPOKM, BCTa-
HoBAeHiI cT. 1281 LK YkpaiHu, no3baBAfETbCA NpaBa
BUMOTW.
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AHOTALIA

UepHorop H.B. BianoBipanbHICTb cnapkoeMuUiB 3a 60pru cnapkopaBusa: npobaema notpebye 3aKoOHOAABUOrO

BUpilWeHHA. - CTaTTA.

CratTsa npUcBsiueHa AOCAIAKEHHIO BIAMOBIAAABHOCTI CNaAKoeMLIB No 6opram crnaakopaBus. OCHOBHa yBara 30-
cepepXeHa Ha MeXi BiANMOBIAAAbHOCTI CMapKOEMLIB Mo 6Bopram cnapkoAaBLs, NoralleHHA 6opriB nepea KpeaAMTopamu
CNaAKOAABLS, @ TAKOX, KOAM camMe CrapKOEML 3000B’s13aHHI 3aA0BOABHUTA BUMOTU KPEAMTOPiB. BU3HAUEHHI OCHOBHI
npobAemMu Ta NePCnekTMBU PO3BUTKY CMAAKOBOTO Npasa YkpaiHu.

KAroyoBi cAoBa: criapkoBe MNpaBo, CnaplluHa, NPUAHATTA CrnaAalLuMHKW, 60pru, BiANOBIAAABHICTb CMAAKOEMLIB,

KPEAUTOPMW.

AHHOTALMUA

UepHorop H.B. OTBETCTBEHHOCTb HAaCA€AHUKOB 3a AOATU HacAeAOAATeNs: npo6/\ema Tpe6yeT 3aKOHOAATEeAb-

HOIro peleHus. - Cratbs.
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Cratba NOCBSLLLEHA UCCAEAOBAHWUIO OTBETCTBEHHOCTU HACAEAHUKOB MO AOAraM Hacaepopatens. OCHOBHOE BHU-
MaHWE YAEAEHO NpeAeAy OTBETCTBEHHOCTM HACAEAHMKOB MO AOAraM HaCAEAOAATEeAA, NOoralleHUo AOATOB NepeA Kpe-
AUTOPAMKUN HaCAeAOAaTEAA, a TaKXe, KorAad MMEHHO HaCAEAHUKKU 06513aHbI YAOBAETBOPUTb TpeﬁOBaHMH KPEAUTOPOB.
OnpepeneHbl OCHOBHbIE I'Ip06/\eMbI W NEePCNeKTUBbI Pa3BUTUSA HACAEACTBEHHOTIO NpaBa YKpauHsbl.

KaroueBble cnoBa: HaCAEACTBEHHOE MPaBo, HACAEACTBO, NPUHATUE HACAEACTBA, AOATU, OTBETCTBEHHOCTb HACAEA-
HUKOB, KPEAUTOPbI.

SUMMARY

Chernogor N.V. The problems of heirs responsibility for the debts of the testator under Ukraine civil legisla-
tion. - Article.

The article deals with the heirs' liability for debts of the testator. The focus is on the limit of heirs' liability for the
testator's debts, repayment of debts to creditors of the testator, and when it is required that the heirs are obliged to
meet the demands of creditors. The main problems and prospects of development of inheritance law of Ukraine are
determined.

Keywords: inheritance law, inheritance, adoption of legacy, debts, liability of heirs, creditors.



