443 @B @ @B @ @ @ @ @ @ @ @ @ @ @ @ B @ @ @ B & Buanyckl8

YAK 347.1

®acin borpaH BoropumupoBuu,
acnipaHT kapeApu UMBIABHOTO NpaBa

HauioHaAbHOro yHiBepcuteTy «OAecbKa FOpUANYHA aKaAeMist»

YMOBU CYBCUAIAPHOIO 3ACTOCYBAHHA HOPM
3AKOHOAABCTBA A0 UUBINTbHUX TA CYMIXXHUX 3 HUMH

BIAHOCUH

MoctaHoBKa npobaemu. [paBUAbHICTL BUpI-
LLIEHHS UMBIAbHMX cropiB 3abe3neuvye TOUuHe i apek-
BaTHE 3aCTOCYBaHHS HOPM 3akOHOAA@BCTBa. AAe, K
nokasye npakTuka, iCHYE UYMManO BWMAAKIB, KOAM
BIAHOCWHU He BperyAbOBaHi akTaMn 3aKOHOAABCTBA.
Mia yac cyaoBoro npouecy nepep OyAb-AKUM CYAAEHD
MOXe MOCTaTW MUTaHHA MOLyKy 3acobiB NoOAOAAHHSA
nporaAuH, aki 6 3abeanevyBard 3akOHHICTb Mip yac
BMPILLEHHA CMPaBK, OCKiAbKM B Y. 9 cT. 8 LIMBiAbHUNI
npouecyaAbHWUI KOAEKC YKpaiHM 3a60pOHSIE BiAMOBY
Yy PO3rAsiAi cnpaBu 3 MOTUBIB BIACYTHOCTI, HEMOBHO-
TW, HEYiTKOCTI, CynepeuyAnBOCTi 3aKOHOAABCTBa, LUO
PEryAtoe crnipHi BiAHOCKMHW. TMUTaHHA cybcuaiapHOro
3aCTOCyBaHHA HOPM 3aKOHOA@BCTBa Sk 3acoby no-
AOAAHHA MPOraAvH y HOPMaTUBHOMY pPeryAroBaHHi
0COBMCTMX MaHOBWX Ta HEMaWHOBKX NpPaB Ta B U-
BIAbHOMY CYAOUYMHCTBI € AOCWUTb aKTyaAbHUM, SIK i 3
HayKOBOI TOUKK 30pY, TaK i 3 TOUKM MPAKTUYHOIO 3a-
cTtocyBaHHs. Mpobaema cybcrpaiapHOro 3acTocyBaHHS
HOPM 3aKOHOAABCTBA HE OTPMMaAa LLMPOKOIO HayKo-
BOr0 Ta MPaKTUYHOro BUCBITAEHHS, XOoua camMa ipes
3apoAMAacs BXe AaBHO. B Hail3araabHilomMy BUIAS-
Al cybecupiapHe 3acTocyBaHHS HOPM 3aKOHOAABCTBA
AO UMBIAbHMX Ta CYMiXHMX 3 HUM BiAHOCWMH NOTPIOHO
PO3yMITU AK cnocib 3aKOHOAABYOI TEXHIKW, KUK AO-
3BOASIE PO3BaHTaxyBaTW 3aKOHOAABCTBO BiA Hepa-
LiOHaAbHOTO AYOAOBAHHSI TOTOXHMX Ta aHaAOTiYHMX
HOPM i NOHATb Y CYMIXKHUX rany3ax npasa.

AKTyaAbHiCTb NpPOBGAEMM MOMITHO 3pOCTAE B
YMOBaX, LLO YCKAQAHIOKOTb E€KOHOMIYHE, MOAITUYHE,
cycninbHe XUTTA. ManoAOCAIAKEHUMU € YMOBMU Cyb-
CUAIapHOro 3aCToCyBaHHS HOPM 3aKOHOA@BCTBA, SIKi
6 BKaldyBaAW 3@ HACTaHHAM SIKMX HOPUAMYHKX daKTiB
CYA MOXE 3aCTOCOBYBATU AQHWW BUA NOAOAGHHSA NPO-
raAMH B 3aKOHOAaBCTBI.

B nAaHi 3araAnbHOI OLHKW Ha3BaHOI KaTeropii He-
006XiAHO 3a3HAUUTH, O B 3aKOHOAABCTBI YKpaiHu He-

Ma€ Hi NOHATT cybcuaiapHOro 3acTocyBaHHA HOPM
3aKOHOAABCTBA, Hi YMOB BUKOPUCTAHHS AQHOMO BUAY
nporaAvH. 3asHayeHe MOHATTA 6yA0 CHOPMYAbOBAHO
HayKOBUMMW AOCAIAXKEHHAMMW, @ YMOBM MOro 3acTocCy-
BaHHA BM3Ha4yeHi CyAOBOO MPaKTUKOK. [pK uboMmy,
BAYYHO Bip3HauuB HO.X. KaAMUKOB, «OpraHuM BAGAHO-
ro NpaB0O3acTOCYyBaHHA HE KOPUCTYIOTbCA MOHATTAM
«cybcuaiapHe 3acTocyBaHHS», BOHM abo npaAmMo no-
CUAAIOTbCA Ha HEeobXiAHICTb BMKOpPWUCTaHHA Tiei, abo
iHLIOI HOPMM i3 CYMiXHOT raay3i npasa, abo dpopmy-
AtOKOTb MOXAMBICTb 3BEPHEHHS A0 OCTAHHbOI Yy BUPa-
XEHHAX Ha 3pa30kK «BIAMOBIAHO AO CT. ... [1, c. 28]».

LIMM MOACHIOETbCA aKTyaAbHICTb LIEI HayKOBOI
TEMM Ta iCHYBaHHS NepPCneKTUBY NPAKTUYHOTO BUKO-
PUCTaHHS ii pe3yAbTaTiB.

CtaH pochipkeHHA Temu. HeobxipHo 3a3Ha-
YUTK, O HABKOAO AQHOMO MWUTAHHS Ha CbOrOAHI TPU-
Ba€ XBaBa AWCKYCIA Cepep HayKoBOI Ta CYAAIBCbKOI
CMIAbHOTW, OCKiAbKM  cybcuaiapHe 3acTocyBaHHS
HOPM 3aKOHOAABCTBA € BaXAMBWM iHCTPYMEHTOM
AN TIOAOAQHHS MPOTraAMH B UMBIABHUX Ta CYMiIKHUX
3 HUM BIAHOCHMHaAX. AOCAIAKEHHIO AK TEOPETUYHMX,
Tak i NPaKTMYHMX acnekTiB npodbaemu cybcupiapHo-
ro 3acTocyBaHHA HOPM 3aKOHOAABCTBa MPUCBAYEHO
yMmano nybaikaLin BiTUMBHAHUX | POCINCbKUX NPaBo-
3HaBUiB, 3okpema: C.C. Anekcees, M.I. bapy, B.l. bo-
pucosa, |.B. XuaiHkoBa, H).X. Kaamukos, C.I. Kaim,
B.I. AeywwuH, P.A. ManpaHuk, O.B. Hekpacosa,
C.B. ToaeHiHa, H.C. CaniaxmetoBa, O.®. CkakyH,
A.®. dapxTaiHoB, €.0. XapWTOHOB.

MerTolo cTaTTi € BCTAaHOBAEHHS YMOB cybcupiap-
HOro 3aCTOCyBaHHS HOPM 3aKOHOA@BCTBA AO LIMBIAb-
HUX Ta CYMiXXHWX 3 HUM BIAHOCUH.

Buknap ocHoBHOro marepiaay. LLe B 60-x po-
Kax MUHyAOro cToniTTa M.W. Bapy nucas, Wwo cybeu-
AlapHe 3acTocyBaHHA Mae MicCLe TOAi, KOAU 3aKOHO-
AaBeLb BIAMOBASIETbCA Bia AYOAOBAHHS iAEHTUUHKX
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npaBoBUX HOPM B Pi3HWUX raayssix npaea [2, c. 17].
Takox C.B. MoAeHiHa 3a3Hauuaa, WO «MOXAMBICTb
cybcupiapHOTO 3aCTOCyBaHHS MPaBOBMX HOPM He
MOXe iCHyBaTW MiX 6yAb-IKUMW, AOBIAbHO B3ATUMMU
ranyssammu» [3, c. 21]. CybcupiapHe 3acTocyBaHHSA 3a-
KOHOA@BCTBA OAHIET rany3i A0 BIAHOCUH iHLIWI MOXAK-
Be 32 HassBHOCTI NeBHUX MEPEAYMOB, YMOB i MiACTaB.

HeoaMiHHOO yMOBOK cybcuAiapHOro 3acTtocy-
BaHHA € HasIBHICTb PO3BUMHEHOrO0 3aKOHOAABCTBaA B
NPOQIAIOIOUIN ranysi, HOpMaMK IKOI AOBOAMTLCS Ke-
pyBatuCs Npu BIACYTHOCTI BIAMNOBIAHWX MPaBUA y Cy-
MiXKHOI ranysi npasa. AOMiHytOUE MOAOXEHHS | Mpo-
dinOOUE 3HAYEHHS UMBIABHOIMO NpaBa BMU3HaJeHe
06’€EMHICTIO Ta PO3BMHEHICTIO MOro 3akOHOAABCTBA.
XopHa ranysb npaBaB YKpaiHi He Ma€ Takoi KiAbKOCTI
AKEPEA MPaBOBOro PEryAtoBaHHA, K UMBIAbHE Mnpa-
BO. HalbiAbLLWI iHTEPEC Y LIbOMY CEHCi BUKAMKaE LIK
YKpaiHu, AKUIA AETaAbHO PEernaMEeHTYE BiAMOBIAHI BiA-
HOCWHW | MiCTUTb TakKi, AOCUTb 3araAbHi NOHATTS | HOP-
MU, SKMX HEMAE B CYMIXKHUX Frany3six i AKUMU MOXHa Y
pasi HeobXiAHOCTI cKopucTaTUCS.

Bsarani uuBiAbHE NpaBO MOCIAQE NPOBIAHE MiC-
Lue cepep rany3en npasa, WO PEryArooTb ManHOBI
BIAHOCUHW, TOMY MOro HOPMW MOXYTb cybcuaiapHO
3aCTOCOBYBATUCA AO CiMEWHUX, TPYAOBMX, NMPUPOAO-
PECYPCHUX | eKOAOTiUHMX BiaAHOCKH [4, ¢. 22]. Liei x
AYMKU B PaAAHCbKI Yacu Npo BM3Ha4YaAbHE Micue i
MOXAMBICTb 3aCTOCYBaHHA HOPM UMBIABHOIO MnpaBa
AR PETYAKOBAHHSA CIMENHUX, TPYAOBMX, KOATOCMTHUX Ta
3eMeAbHUX BiaAHOCKH nputpumMyBaBcs O. C. lodde [5,
c.11-12].

CnpaBepAMBO CTBEPAXYE POCIACbKUIA BUYEHWUM
A.®. DapxTAiHOB, LLO MIACTABOI AAS CyOCUMAIAPHOTO
3aCTOCYyBaHHS HOPM CyMiXHOI rany3i npaBa € BIiACYT-
HiCTb HOPMMW, PEryAOrOUOi NMOAIOHI BIAHOCHMHU, «KOAM
BUYEPNaHi MOXAMBOCTI MeXaHi3My» AQHOI ranysi npa-
Ba AN BWpILLEHHA O6roBOPIOBAHOMO HOPUAMUYHOIO
nuTaHHA [6]. Mpu po3rasai npobaemun cybecuaiapHoro
3aCTOCYyBaHHA HOPM UMBIABHOIO 3aKOHOA@BCTBa AO
BIAHOCHKH iHWKMX rany3en HO.X. KaAMUKOB 3a3HauuB,
Lo npu cybcupiapHOMY 3acTocyBaHHI HOpMa, BUMKO-
pUCTOBYBaHa AAA PEryAroBaHHA KOHKPETHUX CYCMiAb-
HWX BIAHOCKH, ByAa 3ano3unyeHa i3 ranysi npaBa, fka
BU3HAETbCA CyMiXHOO [1, ¢. 29].

ABTOpPM OAHOTO 3 HAaYKOBO-NPAaKTUUHUX KOMEHTa-
piB A0 LIMBiAbHOIO KOAEKCY YKpaiHu B CT. 9, BU3HAUK-
AW, WO cybcupiapHe 3actocyBaHHS HopM LIK Ykpainum
AO MPMBATHOMPABOBWX HOPM iHLWWX rany3en npasa
MOXAMBE TIAbKM Y BUNAAKaX, AKLLO BIAHOCUHW MatoTb
LUMBIAbHO-MPABOBUX XapaKTep Ta He BPEeryAboBaHi
iHWKXMK (crneuiaAbHUMK) akTaMK 3aKoHOAaBCTBa [7,
c. 371].

LiMBinbHE 3aKOHOAABCTBO, Ha AYMKYy M.M. Aq-
KOBMWYa, 3aCTOCOBYETbCS AO CiMENHMX MPaBOBIAHOCHH
Yy BUMAAKY, AKLWO ManHOBI BIAHOCUMHW HE BPEryAbo-

BaHi CiMEMHMM 3aKOHOAABCTBOM Ta 3aCTOCyBaHHSA
HOPM LMBIABHOIO 3aKOHOAABCTBA HE CynepeynTb CyTi
6yAb CiMENHMX BiAHOCUH [8, c. 36]. B poaHOMY BMMaA-
Ky MOXHa 3a3HauuTu, WO UMBiAbHE 3aKOHOAABCTBO
3aCTOCOBYETLCS | AO iHLLIMX CYMiIXHUX rany3en (Kpim
ciMerHOro npaea) Npu 3a3Ha4yeHUXx HAM yMOBaXx.

YMoBaMK cybcupiapHOro 3aCTOCYyBaHHS HOPM
3aKOHOAABCTBA, Ha AyMKy €.0 XaputoHoBa €:

1) BIACYTHICTb HOPM, fIKi CneLujaAbHO PeryAroroTb
Ui BIAHOCHHMW;

2) HasfBHICTb TAKUX HOPM Yy CYMDKHWUX iHCTUTY-
Tax abo rany3sx npasa, OAHOPIAHUM 3 TUM, CTOCOBHO
AKMX BinbyBa€eTbcs cybcHaiapHe 3aCTOCYBaHHS;

3) OAHOPIAHICTb METOAY NPaBOBOr0 PEryAtoBaH-
HS1, IKMI 3aCTOCOBYETLCS B OAHOMY Ta iHLLIOMY BUMNaA-
Ky [9, c. 89].

0.0. CkakyH 3a3Hauya€, WO 3araAbHUMU YMO-
BaMu cybcuaiapHOro 3acToCyBaHHA HOPM 3aKOHO-
AaBCTBa €: MNo-neple — HEBPENyAHOBaHICTb CyCMiAb-
HUX BIAHOCUH TIEK rany3sto 3aKOHOAABCTBa, AO AKOI
BOHM HaneXaTb, Ta HasIBHICTb BIANOBIAHWX MPUNUCIB
Yy CYMDXHIM ranysi; no-apyre — HafBHICTb AiHOYOro 3a-
KOHOAQBCTBA, B AKOMY 3akOHOAABeLb nepepbayae
MOXAMBICTb UM NPAMO He 3aBOPOHAE pPeryAtoBaHHSA
BIiAHOCWMH 3@ AOMOMOIOH 3aCTOCyBaHHA HOPM Y cy6-
CHAiapHOMY MOPSAKY; NO-TPETE — HEOOXiAHICTb Bpaxo-
ByBaTW 3araAbHi NPUHUMMNKU i MOAOXKEHHS, AKi AeXaTb
B OCHOBI BiANOBIAHMX rany3em, 6epyun A0 yBaru Bip-
HOCHY CaMOCTIMHICTb OCTaHHIX B MUTaAHHI pPeryAtoBaH-
HA CYCMiAbHMX BIAHOCWH; MNO-YeTBepTe - CYCMiAbHI
BIAHOCUHU, WO NIAAATAIOTb BPENYAIOBAHHIO i Ti, LLO
BXe BpPEeryAbOBaHi, MOBUHHI XapakrepudyBatucs no-
AIBHICTIO, LA NOAIBHICTL TakoX Mae ByTW | B MeToaax
NpPaBoOBOro PeryAtoBaHHsA; no-n’ste - cybcupiapHe 3a-
CTOCYBaHHSi HOPM MpaBa MOXAMBE AULUE B BUMAAKY
CXOXOCTi 03HaK BiAMOBIAHOI CUTYaLlii 03HakaM, nepea-
6aueHMm Hopmoto npaBa [10].

3rapka npo MOXAMBICTb cybcuaiapHOro 3actocy-
BaHHSA HOPM LMBIAbHOIO 3aKOHOA@BCTBA AO CYMIDKHMX
ranysen npaBa MoOXe MICTUTUCS | B 3aKOHi. Tak, B CT.
62 XXutnoBoro kopekcy YPCP 3a3HaueHo, LLOAO Bia-
HOCWH, WO BUMNAMBAKOTb 3 AOFOBOPY HaMMy >XMAOIO
NPUMILLEHHSA, Y BIANMOBIAHUX BUMNAaAKaX 3aCTOCOBYHOTb-
CSl TAKOX NpaBWAa UMBIABHOIO 3aKOHOAaBCTBa Coto3y
PCP i YkpaiHcbkoi PCP, BCTaHOBAKOKOUYM TAKUM YMHOM
niactaBy cybcupiapHOro 3actocyBaHHA HOPM LMBIAb-
HOr0 3aKOHOA@BCTBa AO BIAHOCWH KOPWUCTYBaHHAM
XUTAOM (KUTAOBMX BIAHOCHUH), KOTPi PO3rASiAatoTbCA
AK NPEeAMET cneliaAbHOro 3akoHopaBcTBa [11].

Pa3om i3 TMM B 3aKoHi MOXe 6yTH BIACYTHS BKa-
3iBKa Ha MOXAMBICTb CyO6CHMAIAPHOrO 3acTOCyBaHHS
HOPM UMBIABHOTO 3aKOHOAABCTBaA, aAe BOHa CAIAYE i3
caMoi CyTi BIANOBIAHWX BIAHOCHH [12, c. 77].

[MpoaHaAidyBaBLUX BULLECKa3aHi YMOBU, a Ta-
KOX 3araAbHi NMOAOXEHHS Teopii NnpaBa, MOXHa BUAI-
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AWMTU HACTYMHi YMOBM CybCHMAIAPHOrO 3aCTOCYBaHHS
HOPM 3aKOHOAABCTBA AO UMBIAbHUX Ta CYMIKHUX 3
HUM BIAHOCHH, fIKi HEODOXiAHO AOTPMMYBATUCH CyAy
NpU BUKOPUCTaAHHI AQHOr0 METOAY NMOAOAAHHA Mpora-
AVH B 3aKOHOAQ@BCTBI:

1) HeBperyAboBaHICTb CYCMiAbHWUX BIAHOCHH.
BiacyTHICTb HOPMW Yy 3aKOHOAA@BCTBI, fIka PEryAHOE
BiIAHOCWHM, TOBTO iCHYBaHHSI MEBHOI MPOraAMHKU B 3a-
KOHOA@BCTBI MiX CYMDKHUMW rany3ssiMu npasa, fKy
HEe MOXAMBO YCYHYTW 3a AOMOMOIOH aHaAOriT 3aKOHY,
aHaAorii npaBa, 3aCToOCyBaHHAM CYAOBOI MPAKTUKK U
3BMYaiB AINOBOTO 060pOTY.

2) HasBHICTb HOPMM, SIKa PETFYAIOE came L Bia-
HOCWMHW y CMOPIAHEHIN rany3i 3akoHoAaBCTBa. MaeTb-
CSl Ha yBa3i MEBHWN FEHETUYHUIA 3B’A30K CYMiKHMX
rany3ein 3akoHopaBcTBa. AO CYMiDKHMX BIAHOCATb ra-
AY3i NpaBa, SiKi MatoTb CXOXi NPEeAMET i METOAM pery-
AOBaHHSA. Tak, CYMiXXHUMM LIOAO LMBIABHOMO Mpasa
BUCTYNatoTb Taki raays, fk: cimMerHe, rocnoaapcbke,
TPYAOBE, MiXXHApPOAHE MpUBaTHe, NnpoLlecyarbHe Lu-
BiAbHE Ta rocrnoAapCbke, aAMiHICTpaTUBHE, 3eMeAb-
He, npupopopecypcoBe i diHaHcoBe npaso [13,
c. 189].

3) OAHOPIAHICTb MPEAMETY | METOAY NPaBOBOro
pPEeryAtoBaHHS y CyMiDXKHUX raAy3six npaBa, OAHOPIAHO-
My 3 TUM, CTOCOBHO fIKMX BipByBa€eTbca cybcuaiapHe
3aCTOCyBaHHS.

a) OAHOPIAHICTb MPeAMETY MPaBOBOro PEryAto-
BaHHSA Y CYMKHMX rany3ax npaBa (Ha NpuUKAaAi cimen-
HOro npasa).

CimelHe npaBoO TPaAAMLIMHO, NOPSA i3 LUMBIAb-
HWUM, BIAHOCUTbCA AO CYMiXHWX ranysei. CimenHe i
UMBIABHE NMpPaBO BUCTYMarTb, AK CYMiXHi raaysi, 3a-
BAAKM NMOAIGHOCTI B MpeAMETi i METOAI peryAtoBaH-
HA, @ FOAOBHE BIAHECEHHSIX A0 chepu npuBaTHOroO
npaBa [14, c. 38]. [peaMeToM CiMEMHOro npaBa €
0CObM1CTi HEMAMHOBI Ta ManHOBI BIAHOCWMHM, LLIO BU-
HUKaKTb MiX ocobamu Ha niacTaBi WAKGY, KPOBHO-
ro CMOPIAHEHHSA, MPUWHATTA AiTEM Ha BMXOBAHHA y
CiM't0, @ NPeAMETOM LMBIAbHOIO rpaBa, AK 3a3Ha-
yeHo B U. 1 cT. 1 UK YKpaiHu € ocobucti HeManHOBI
npaBa Ta ManHOBI BIAHOCUHWU (UMBIAbHI BiAHOCWUHMW),
3aCHOBaHi Ha FOPUAMYHIKN PIBHOCTI, BiAbHOMY BOAEBW-
SABA€HHI, MalHOBI CAaMOCTIMHOCTI iX y4aCHWKIB. YCT.
8 CimerHoro kopekcy Ykpainu Bia 10 ciuna 2002
poky (Aani - CK YKpaiHu) BKasaHO: SIKLLO OCOOMCTi
HEMaMHOBI Ta MaMHOBI BIAHOCUHWM MK MOAPYXKSM,
6aTbkaMu Ta AITbMW, HWKUMKU YAEHaMK ciM’T Ta po-
AMYaMU He BperyaboBaHi uMm Kopekcom (came CK
YKpaiHu), BOHW PEryArOOTbCHA BIANOBIAHUMW HOPMa-
MW LIMBIABHOTO KOAEKCY YKpaiHU, AKLLO Lie He cynepe-
YKUTb CYTi CiIMEMHWX BIAHOCKH. TOBTO NPUY 3aCTOCYBaHHI
LMBIABHO-MPABOBMX HOPM AO PETYAIOBAHHS CIMEMHMX
BIAHOCHH TOTOXHICTb MOASira€ y NpeAMeTi NpaBoBOro
peryAroBaHHSA.

6) OAHOPIAHICTb METOAY NPaBOBOrO PEryAtoBaH-
HA Yy CYMiKHMX rany3sax npasa, OAHOPIAHOMY 3 TWUM,
CTOCOBHO $IKMX BianByBa€eTbcs cybcuaiapHe 3acTo-
CyBaHHA(Ha NpUKAaAi TPYAOBOIO npasa).

LinBinbHe Ta TpyaOBe MpaBo 3aBXAM OyAW icTo-
PUYHO B3AEMOMNOB’'A3aHUMMK, aAXKE TPYAOBE NpPaBO
BMOKPEMMUAOCA 3 CUCTEMU UMBIABHOIO B npoLeci ic-
TOPUYHOT EBOAIOLLiT | YCKAAAHEHHS MPaBOBIAHOCKH. Ha
OCHOBI UMBIAbHOrO NpaBa BiabyBanocs i BipOyBa€ETb-
cs GopmMyBaHHS HOBWX raay3en npasa. Y TpyAOBOMY
npaB.i, AK i B NpaBsi coLiaAbHOro 3abes3neyeHHs BU-
KOPUCTaHO HOPUAMYUHI KOHCTPYKLT i Teopii, po3pobae-
Hi LMBIAbHMM NpaBoM. CNiAbHUM B AQHOMY BUMAAKY
AASI LMBIABHOIO Ta TPYAOBOTO NMpaBa ABAAETbLCS nepe-
BaXxxaroua pPoAb AMCMNO3UTUBHOINO METOAY MPaBOBOro
PErYAHOBaHHS CyCMiAbHWX BIAHOCWH, apXe OCHOBOM
060X rany3en SIBASIOTbCA AOTOBIPHI BIAHOCUHMW.

4) BipCyTHICTb NpsAMOi 3abOPOHU Ha cybecupiapHe
3aCTOCyBaHHS HOPM 3akKoHoAaBCTBa. HeobxiaHO Bpa-
XOBYyBaTW, WO cybcuaiapHe 3acTocyBaHHS HOPM UM-
BiAbHOIO NMpaBa A0 HOPM AEAKMX rany3en npaBa 3HATO
CaMUM 3aKOHOAABLIEM, @ B iHLWIKWX BMNapkax, He3Ba-
Xatoum Ha BIACYTHICTb NpsAMOT 3a60POHM B 3aKOHOAAB-
CTBIi, BOHO Heponyctume. Ak 3a3Haunaa O.0. CkakyH,
AO HOPM BA@CHe TPYAOBOrO, CiMEMHOro, XWTAOBOTO,
€KOAOTYHOro npaBa 3aranbHi MNOAOXEHHSI LUMBIAbHO-
ro npaBa B MNOPSAAKY CcybBCUAiapHOCTI HE MOXYTb 3a-
cTocoByBatuca [15, ¢. 645]. 3 AaHUM TBEPAXKEHHAM
MOXHa He MOroAMTUCH, TOMY LLO MiA Yac BMPILLEHHS
CMopIiB CyA MOXe 3BepTaTucs A0 3araAbHUX MOAOXKEHb
UK YkpaiHun, Hanpukaaa, Ao cT. 25 LK Ykpainu - uu-
BiAbHA MPABO3AATHICTb KOPUAMUHOT 0cobu; cT. 28 LUK
YKpaiHu - iMm’s $idnuHoi ocobu; ct. 29 LUK YkpaiHn —
MicLile NPOXUBAHHA $idnMyHoi ocobu; cr.cT. 30-37 LUK
YKpaiHu — uMBiAbHA Ai€3AaTHICTD; cT. 49 LK Ykpainu -
aKTW UMBIAbHOIO CTaHy; CT. cT. 50-54 UK YkpaiHu -
npaBoBuii  cratyc  i3nYHOI  0COBUK-NiANPUEMLS;
cT.cT. 113 - 166 LK YKpaiHn - npaBoOBMI CTaTyC MiA-
NPUEMHULBKMUX TOBApPUCTB; haBa 6 LUK YkpaiHu - oni-
Ka Ta NikAyBaHHS (BCTAHOBAEHHS OMiKK Ta MiKAYBaHHS
HaA MaAOAITHIMU Ta HEMOBHOAITHIMW AiTbMMK); [AaBa
14 UK YKpaiHu - peui, MarHO (B cnpaBax npo no-
AIA MalHa MOAPYXOKS, HANPUKAAA, aBTOMODIARA, KU
€ 3riaHo LUK YkpaiHu HenoaianbHOK pivyto (cT. 183));
laBa 53 LUK YkpaiHu - yknapeHHs, 3MmiHa abo posi-
pBaHHS AOFOBOPIB (CIMENHUX AOrOBOPIB) Ta iH.

Y HOpMaTUBHKUX akTax MOXe MaTu Micue i 3abo-
poHa cybcupaiapHOro 3acTocyBaHHA HOPM LIMBIABHOTO
3aKoHopaBcTBa. Tak B 4. 2 cT. 1 LUK YkpaiHu nepea-
6auyeHo, WO A0 MaMHOBMX BIAHOCWMH, 3aCHOBAHMWX
Ha aAMiHiCTpaTMBHOMY abo iHLIOMY BAAAHOMY MiA-
NOPSIAKYBaHHI OAHIET CTOPOHM APYril CTOPOHI, a Ta-
KOX MNOAQTKOBMX, OIHOAXETHMX, BIAHOCWMHM LMBIAbHE
3aKOHOAABCTBO HE 3aCTOCOBYETbCS, SIKLLIO iHLE He
BCTAHOBAEHO 3akOHOM. AaHa HopMa o3Hadyae 3abo-
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POHY cybCHAIAapPHOro 3aCTOCYBaHHS HOPM LIMBIABHOTO
3aKoHOAABCTBA. | TiAbKM y pasi NpAMOI BKa3iBKM Ha
3aCTOCyBaHHA y aAMiHICTPATUBHMX, NOAATKOBUX, Oto-
MAKETHUX UM IHLIMX BIAHOCMHAX HOPM LIMBIABHOMO 3a-
KOHOA@BCTBA OCTAHHI MOXyTb ByTW 3aCTOCOBaHi.

5) NPURHATTA pilleHHsT Ha NiACTaBi K B MeXax
NPaBOBUX HOPM CYMiXHMX Fany3en 3aKOHOAABCTBA,
BIAMOBIAHUX X ULIASM, NPUHUMNAM W 3araAbHOMY
CMMUCAY.

BucHoBKM. [1iACyMOBYHOUMN BUKAAAEHE, HEOOXIA-
HO 3a3HaYMTH, LLLO aKTyaAbHUM 3aAULLAETLCH NUTAHHSA
LLOAO YMOB 3aCTOCYBaHHSA «pi3HOraAy3eBOi aHaNorii»,
LLIO CTOCYETbCA 3aKOHY i MPaBOBIAHOCWH OAHIET Frany3e-
BOI MPUHaAEXHOCTi. 3 60-X POKiB MUHYAOIO CTOAITTA i
AO CbOTOAHI € BEAMKA KiAbKICTb MipKyBaHb Pi3HWUX BU-
AATHWUX HAYKOBLIB AO PO3YMiHHS YMOB CybCUAIapHOro
3aCToCyBaHHA HOPM 3aKOHOAABCTBa AO LMBIAbHMX
Ta CYMDKHWX 3 HUM BIAHOCHH. AAe Ha uUpOMYy eTani

AOCAIAXKEHHS, MOXHa 3arnponoHyBaTh Taki yMoBu cyb-
CMAIQPHOro 3aCTOCyBaHHSA HOPM 3aKOHOAABCTBA AAS
CYAY, OCKIAbKM L& HApAaCTb MOMY MOXAUBICTb peanisy-
BaTW NPaBO KOXHOro Ha cnpaBeApArBe, AOOPOCOBICHE
Ta PO3yMHE NPaBOCYAAS:

1. HeBpPEryAbOBaHICTb CYCMiAbHUX BiAHOCUH;

2. HasfABHICTb HOPMMU, fIKa PEryAHOE came Ui BiA-
HOCWHU Y UMBIAbHOMY 3aKOHOABCTBI;

3. OAHOPIAHICTb MPEAMETY i MeToAy NpPaBOBOro
PeryAtoBaHHA MiX UMBIABHUM NPaBOM Ta CYMiXHUMU
3 HAM rany3siMu NnpaBa;

4. BiACYTHICTb NpsiMOi 3abOpPOHM Ha cybeupiap-
He 3aCTOCyBaHHA HOPM 3aKoHOAaBCTBa (U. 2 ¢T. 1 LUK
YKpaiHu);

5. NPUMHATTA PilLEHHS Ha NIACTaBI M B Mexax
NMpPaBOBUX HOPM CYMiDKHMX Frany3en 3aKOHOAABCTBa,
BIAMOBIAHMX X UIASIM, MPUHUMNAM W 3araAbHOMY
CMMUCAY.
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®dacin boraaH BoropumupoBuu

YMOBU CYBCUAIAPHOIO 3ACTOCYBAHHA HOPM 3AKOHOAABCTBA AO LUBIAbHUX

TA CYMDKHUX 3 HUMU BIAHOCUH

Y cTaTTi AOCAIAKYETBCA YMOBM CyBCHMAIapHOro 3acToCcyBaHHA HOPM 3aKOHOAABCTBA. BM3HauatoTbCA akTyaAbHi Nu-

TaHHA cybcuaiapHOro 3acTocyBaHHSA HOPM 3aKOHOAABCTBA.BMOKPEMAKOKOTLCSA OCHOBHI YMOBW CyBCHMAIiapHOIO 3acTocy-
BaHHA AO UMBIABHMX T@ CYMiIKHUX 3 HUM BiAHOCUH.

KnrouoBi caoBa: LyBiAbHE 3aKOHOAABCTBO, MPOraAnHa B Npasi, cybcupiapHe 3acTOCYyBaHHS, 3aKOHOAABYA TEXHI-

Ka, CyMiXHi ranysi npasa.
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dacui borpan Brapumuposuu

YCAOBUA CYBCUAUAPHOTO NPUMEHEHUA HOPM 3AKOHOAABCTBA K FrPAXXAAHCKUM

U CMEXXHbIM C HUMW OTHOLLIEHWUI

B cratbe uccaepyeTcs YyCAOBUSA CyOCMAMAPHOIO NPUMEHEHUS HOPM 3akoHoAaTeAbcTBa. OnpeaenstoTcs
aKTyaAbHble BONPOChI CyOCUAMAPHOTO NPUMEHEHUSI HOPM 3aKOHOAATEALCTBA. BbIAEASIKOTCS OCHOBHbIE YCAOBUS
cybcuaMapHOro NPUMEHEHUS K rPaXXAaHCKUM U CMEXHbBIM C HUM OTHOLLIEHWMN.

KaroueBble cAoBa: rpaxpaHCKOe 3aKOHOAATEALCTBO, NPoben B npase, cybcuanapHoe npuMeHeHue, 3a-
KOHOAATEAbHAA TEXHMKA, CMEXHble OTpacAu npasa.

Fasiy Bohdan Volodymyrovych
TERMS SUBSIDIARY APPLICATION OF LEGAL NORMS TO CIVIL AND ALLIED RELATIONS

This paper examines the conditions of application of subsidiary legislation. Identify current issues subsid-
iary application of the law. Distinguished subsidiary basic conditions apply to civil and neighboring relations.
Keywords: civil law, a gap in the law, subsidiary application, legislative technique, rights related industries.



