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NMPAKTUYHA LUUBIJIICTUKA

YAK 347. 645

ApnaxoBcbka Hapis CepriiBHa,

KaHAMAAT FOPUAMUYHUX HAyK, CTapLLUMK BUKAAAAY KadeapUu UMBIABHOIO NpaBa
HauioHaAbHOro yHiBepcuteTy «OpecbKa FopUAMYHA aKaAeMis»

A0 NUTAHHA 3rogun orPAHIB ONIKAU TA NIKTYBAHHA
NPU BYNHEHHI BATbKAMM NPABOYMHIB LLOAO MAUHA

IX OITEN

MocTtaHoBKa npobaemu. HuHi B YKpaiHi He ic-
HYE AIEBMX MEXaHI3MiB BUSIBAEHHS AiTEN, LIO MatoTb
npaBo KOPUCTYBAHHA HEPYXOMUM MalHOM, HE BU3Ha-
YEHO MEX KOMMETEHLi OpraHiB Oniku Ta NikAyBaHHSA
MO HAaA@HHIO 3rOAM Ha 3AIMCHEHHS ByAb-SIKMX NpaBo-
UMHIB WOAO MalHa, NPaBO KOPUCTYBAHHA SKUM Ma-
HOTb AITH.

MeTa AOCAipKEHHA. AHAAI3 HOPM YMHHOIMO 3a-
KOHOA@BCTBA, LLIOAO MOMEPEAHBOrO AO3BOAY OpraHiB
OMiKM Ta MNiKAYBAHHA MPU BIAYYXEHHI HEpPyXxomMoro
MaliHa, NpaBoO BAACHOCTI abo NpaBO KOPWUCTyBaHHSA
AKUM, Y pa3i BUKOPUCTAHHSA MOro B AKOCTI XWUTAA, Ma€E
AUTWHA, KOAM BAACHUKaMM BiAUY)XYBaAHOIO MaiHa €
6atbkn abo 0cobu, AKi iX 3aMiHIOITb, @ TAKOX, KOAK
OCTaHHi YKAAAQHOTb YTOAM BiA iIMEHI HEMOBHOAITHIX.

Buknaap ocHoBHOro marepiany. Ha CbOropHiLL-
Hi AeHb 3AeB6iAbLLIOro 3yCTPIiYAETbCA CUTYaLLif, KOAKU
HEMOBHOAITHA AUTMHA € BAQCHWMKOM KBapTupwu, Oy-
AVHKY, 3eMEAbHOI AIAIHKM ab0 Mae yacTky B npaBi
BAACHOCTI Ha HUX. [1pX LUbOMY BAAGCHUK, HE BOAOAIIO-
UM B CMAY CBOTO BiKy MOBHOI AIE3AATHICTIO, HE MOXeE
HapiBHi 3 Aie3paTHUMKU ocobamMm 3AIMCHIOBATU CBOI
npasa i 3axuwaTtun cBoi iHTepeck. OHOB’A30K 3aXMUCTy
iHTepeciB HEMOBHOAITHIX NMOKAAQAEHO Ha iXHiX 3aKOH-
HUX NpeACTaBHUKIB (6aTbKiB, YCUHOBUTEAIB, OMiKyHIB
i MiKAYBaAbHUKIB).

AAe OCTaHHi He 3aBXAM 3 UMMK 000B’A3KaMu
CNpaBAAOTLCA. TOMY UMBIABHE 3aKOHOAABCTBO MPUAI-
ASIE AQHOMY MWUTAHHIO OKPEMy yBary, Lo 3060B’A3ye
NpPaBOOXOPOHHI OpraHu, opraHun oniku Ta NikAyBaHHS,
HOTapiyciB, PEECTPYIOUM OPraHu, a TaKoX CaMmx yyac-
HWKIB YroA NPOSBAATU NIABULLEHY 06QUAMBICTb AO YTOA
3a y4yacTio HEMOBHOAITHIX. TOMY, LLLO 3HAYHa KiAbKICTb
AiTei, AKi NOTPanAATb A0 MPUTYAKIB, 3aAMLLMAKUCS
6e3 X1TAa camMe Yepes 3N0BXMBaHHA 6aTbKiBCbKMMM
Ta OMiKYHCbKMMW MNpaBaMW, HEHAAEXHE BWKOHAHHSA
CAYX60BMX 000B’A3KIB NocapoBUMMKM ocobamu opra-
HiB OMiKK Ta NikAyBaHHA. 3BiCHO X, HaWbiAbLL He3a-

XWULLEHI BiA TaKKUX NOPYLUEHb AITU CUPOTU Ta AiTH, NO-
36aBAEHiI NiKAyBaHHSI 6aTbKiB.

Y nepuly yepry, XUTAOBI NpaBa AUTUHKU NOBIYHO
3axuLlatoTbes CT.cT. 41, 47 KoHCTUTyLii YKpaiHu. byab-
AKe 3BEPHEHHS A0 XUTAOBOI NPOoObAEMU 3adinae iHTep-
ecu nepeBaXKHOI BIAbLLOCTI IPOMaASIH, HE3AAEXHO BiA
BiKY U4 MaHOBOrO CTaHy. Pa3om 3 TM, AITW SBASIOTb
co60t0 HaMEHLL 3axXMLLEHMX Y COLLiaAbHOMY acnek-
npaB B YKpaiHi 3aBXAM BiApI3HAAMCA 0COOAMBOIO To-
CTPOTOLO, MPO LLO CBIAYMTb BEAMKA CYyAOBaA MpaBo3ac-
TOCOBHa NpakTuKa.

BianoBiaHO a0 CiMenHOro kopekcy YKpaiHu(
Aani — CK YkpaiHu) npMurMHamMm Toro, Lo HEMOBHOAIT-
Hi AITW 3aAMLLIatOTbCA 6€3 NikAyBaHHA 6aTbKiB, MOXYTb
O6yTM AK OueBUAHI MOAiT (cMepTb 6aTbkiB, BU3HAHHS
6aTbKkiB Hepie3paTHUMK, N036aBAEHHS 6aTbKiBCbKMX
npaB TOLWO) Tak i 0OCTaBWMHW, AKI HOCATb AEKOAM
00’EKTUBHUIN, @ YacoM i cyO’eKTUBHUIM xapaktep. Ao
HWX BIAHOCSITbCS: HEMOXAMBICTb 3aXMLLIATU CBOKO AM-
TWHY, NiKAYBaTUCA NPO Hel yepes nepebyBaHHA B yMO-
Bax i30AALUii (Micuax No36aBAEHHA BOAI, MEAUYHOMY
3aKkaapi i 1.n.), abo HebaxaHHA BUKOHyBaTW OaTbKiB-
CbKUI 000B’A30K. MpaBaa, Take HebaxaHHs, y CBOKO
yepry, MOXe NoACHBATUCA K HEBMOTUBOBAHUM YXU-
AEHHSIM Bip BUKOHAHHA HaTbKiBCbKMX 000B’S13KiB, Tak
i 36irom ob6cTaBMH (HOBa CiM’A, NPOXMBAHHA B iHLLIN
MiCUEBOCTI Ta iH.). AAeé B KOXHOMY pa3i BUXOAAUMN 3
HOPM LIMBIABHOIO Ta CIMEMHOIO 3aKOHOAABCTBA Opra-
Hy OMiKK Ta NiKAYBaHHS NOBMHHO ByTW BiAOMO Npo He-
MOBHOAITHIX, iKi 3aAULLIMAMCA 6€3 NiKAyBaHHS 6aTbkKiB.
Mpu ubomy, cam MexaHi3M NonepeAHbOro 3'acyBaHHS
Ha3BaHMX 06CTaBUH 3aKOHOM He nepepbayeHuin. Ha
AyMKy IBaHOBOI C.A., Lle MOXe NPU3BECTU AO 3HUXKEH-
HA ePEKTUBHOCTI 3aXUCTY XUTAOBUX MpaB Ta iHTePECiB
Ha3BaHOI KaTteropii oci6b [1, c. 76].

BaXxAnBYy poAb y 3aXUCTi XUTAOBMX NPaB AUTUHM
Biairpae u. 4 cr. 177 CK YKpaiHu, Tak Ik AO3BIA Op-
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raHy oniku Ta nikAyBaHHA Ha BUMHEHHS NPaBOYMHIB,
LLIOAO HEPYXOMOro ManHa AMTMHWM HAAAETbCS B pasi
rapaHTyBaHHs 36epeXeHHs il npaBa Ha XWTAO.

Chip 3a3Haunti, WO 4. 3 cT. 17 3aKoHy YKpaiHu
«[1p0 OXOPOHY AMTMHCTBa» BCTAHOBAEHO, LIO 6aTbKK
abo ocobu, AKi ix 3aMiHIOOTb, HE MatoTb NpaBa 6e3
AO3BOAY OpraHiB Oniku i NikAyBaHHA YKA@AQTU AOTOBO-
pu, AKi NipAAratoTb HoTapiaAbHOMY MOCBIAYEHHIO abo
cneujanbHin peecTpalii, BIAMOBAATUCS BiA HAAEXHMX
AWTUMHI MaWHOBWX NpaB, 3AIMCHIOBATU PO3MOAIA, 00-
MiH, BiAUYXEHHS XUTAQ, 3000B’A3yBaTUCA Bip IMEHI
AUTUHK MOPYKOIO, BUAABATU NMMCbMOBI 3000B’A3aHHS.

HanexuTb, TaKOX 3BEPHYTU yBary He Te, Lo AO-
3BiA OpraHy oniku Ta NikAyBaHHA NoTpibeH He Aulie
B TOMY pasi, AKWO AWUTUHA € CMiBBAACHUKOM Hepy-
XOMOCTi, @ ¥ y TOMy BMNaAKY, SKLLO MaE Micue AuLe
peecTpauifi AUTUHU B XUTAOBOMY MPUMILLEHHI. AAXE,
OAHMM 3 NPABOUMHIB, SIKi HE MOXYTb BUMHATU BaTbKK
6€e3 AO3BOAY OpraHiB OMikM Ta NikAyBaHHSA, BiAMOBIA-
HO A0 cTtatTi 177 CK YKpaiHu € BiAMOBa Bip MalHoO-
BMX MpaB AUTUHU, AO AKUX BIAHOCWUTbCS, 30KpPeEMa, i
NpaBoO KOPUCTYBAHHA XWUAUM MPUMILLEHHSAM. AAXE,
BIAMOBIAHO A0 4.2 Ta TPeTboi CT. 18 3akoHy YkpaiHu
«[TpO OXOPOHY AMTUHCTBA» AITM YAEHW CiIM’T HalMmaua
abo BAACHMKa XMWAOTO MPUMILLEHHS MaloTb MpPaBo
KOPUCTyBaTUCA 3aiMaHWM MPUMILLEHHSAM HapiBHI 3
BAACHWKOM abo HarMauem.

3ripHO 3i 1. 12 3akoHy YkpaiHu «[1Ipo ocHOBM
COLiaAbHOIo 3axmcTy 6e3A0MHUX rpoMaasH i 6e3npu-
TYABHUX AiTEN» NepeabayeHo, Lo AepXaBa OXOPOHSIE
i 3axulLa@e npaBa Ta iHTEPECKU AITEM MPU BUMHEHHI
NPaBOYMHIB LLLOAO HEPYXOMOTO MaKHa.

TaknMM UNHOM, OCKIAbKM OAHWUM 3 MPaBOYMHIB, SKi
He MOXYTb BUMHATM BaTbkn @60 0cobMu, AKi iX 3aMiHtO-
t0Tb, 6€3 AO3BOAY OPraHiB OMikK Ta NiKAYBaHHS, BiAMO-
BiAHO AO CT. 177 CK YKpaiHu, cT. 12 3akoHy YkpaiHu
«[1p0 OCHOBM COLiAaAbLHOMO 3aXMCTy HE3A0MHUX rpOMa-
ASH | 6€3NPUTYAbHUX AiTel» Ta u.3 cTatTi 17 3aKkoHy
YkpaiHu «[1p0 OXOpPOHY AMTMHCTBa» € BIAMOBa BiA
ManHOBMX NpaB AUTUHMU, AO AKMX BIAHOCUTbCS, 30Kpe-
Ma, i MpPaBO KOPUCTYBAHHSA XUAUM MPUMILLEHHAM, Y
BUMNaAKax, KOAM 3 MOAAHUX HOTapiycy AOKYMEHTIB, a
came 3i 3MiCTy nNpaBo YCTaHOBAKOBAAbHOIO AOKYMEH-
Ty, AOBIAKM MPO PEECTpaLLto Micua NPoXMBaHHA abo
Micusa nepebyBaHHSA AUTMHM, BOAUAETbCA, O MNPaBO
BAACHOCTIi ab0 NpaBO KOPUCTYBAHHSA LLUM MalHOM Ha-
AEXWTb AUTUHI, HOTapiycoM 060B’I3KOBO BMMaraeTb-
CHl 3roAa OpraHiB ONikK Ta NikAyBaHHA. Tak, MyHKTOM
6.1 MNpaBKWA ONiKKX Ta NiKAYyBaHHS, BU3HAYEHO, LLO Op-
raHu OMiku Ta MiKAYBaHHA BUPILLYIOTb MUTaHHA LLOAO
36epexeHHs 3a HEMOBHOAITHIMKU XWTAQ, a TaKoX
LLIOAO 3abe3neueHHs XUTAOM AITEN CUPIT Ta AiTein, no-
36aBAeHMX BATbKIBCbKOrO MiKAYBaHHS, siKi 3aKiHUMAK
HaBYaAbHO-BUXOBHI 3aKAaAM | HE MatoTb XuTAQ. LLLoao
TEPMIHIB OTPUMAHHA Y HEOTPUMAHHS 3rOAMU BIA Op-
raHiB Oniku, To BIAMOBIAHO AO MOAOXEHb MYHKTIB 6.1

Ta 6.5 lNpaBKA OMikK Ta MiKAYBaHHA OpraHu OMikK Ta
NiKAYBaHHS MPUMMatOTb PiLLEHHS NPOTArOM Micausa 3
AHS, KOAW M cTano Binomo abo mano 6yTv BiAOMO Mpo
notpeby NPUIHATTA TAKOro PilleHHS (HAAXOAXEHHS
3a9B, NOBIAOMAEHb TOLLO).

OpraHu onikK Ta NikAyBaHHS 3AIMCHIOKTb KOHTP-
OAb 3@ AOTPUMAHHAM 6aTbkaMu Ta ocobamu, fAKi ix
3aMiHIOIOTb, XXWUTAOBMX MpPaB i OXOPOHIOBAHUX 3aKo-
HOM iHTepeciB aiTel. Ak npaBuAbHO BipsHavae A.HO.
MixeeBa, «KOHTPOAb OpraHiB OMNikWM Ta NiKAyBaHHS 3a
YropAaMu 3 XXUTAOBUMW MPUMILLEHHAMM, B AKMX NPO-
XMBaKTb HEMOBHOAITHI, € NPOSIBOM MyOAIYHOrO iH-
Tepecy, «OAHIED 3 BHYTPILLHIX COLiaAbHMX OYHKLIN
AEPXaBU «3 OXOPOHMU i 3aXUCTy MpaB HEMOBHOAITHIX
i CAYXWTb MEBHO rapaHTiErd AOTPUMAHHS XUTAOBUX
npas aiter» [2, ¢. 173]. MNocapoBi ocobu opraHis
OMiKM Ta NiKAYBaHHA HEeCyTb NepCOHaAbHY BiAMOBI-
AAABHICTb 3@ 3aXMCT NpaB i OXOPOHHBAHUX 3aKOHOM
iHTEPECIB AITEM NPU HAAAHHI 3rOAM HA BYMHEHHS Npa-
BOUMHIB LLIOAO HAAEXHOIO AITSIM HEPYXOMOIO MakHa.

BuxoaAumn 3i 3MmiCTy BuMLLE 3a3HAUYEHWX CTaTew
abCOAIOTHO UiTKO 3p03yMino, L0 6e3 AO3BOAY OpraHy
OMiKK Ta NikAyBaHHA Npoaax, 06MiH, AapyBaHHS, 3a-
CTaBa Ta iHLWIi NPaBOYMHM LLOAO HEPYXOMOrO MakrHa
NpaBO BAACHOCTI Ha sike abo MpaBO KOPWUCTyBaHHSA
AKUM MatoTb AiTW, HEMOXAMUBI. Y)KOAEH i3 HOTapiyciB
He NOCBIAYMTb TaKoi yroan 6e3 3a3HaueHOro AO3BOAY.

OTXe, Matoum Hamip 3AIMCHWUTM NPaBOYMH LLOAO
TAaKoro HepyxomMoro MamHa, 6aTbkn abo ocobu, siki ix
3aMiHIOOTb (OMiKYHM, NiIKAYBAAbHUKK, MPUAOMHI 6aTb-
K1) nepea TUM K NiTU A0 HOTapiyca MOBWHHI 3Bep-
HYTUCA B OpraH Oniku Ta NikAyBaHHSA. Y AOroBopi Npo
BiIAYYXXEHHS XUTAOBUX MPUMILLEHD Y BUMAAKAX, AKLLO
BAACHUKaMW (YAeHaMK CiM'T BAACHUKA) XWUTAOBOTO
NPUMILLLEEHHS € HEMOBHOAITHI AITH, @ TAKOX rPOMaAs-
HW, BU3HaHI Yy BCTAHOBAEHOMY 3aKOHOM MOPSAKY He-
AIE3AATHUMU, aB0 0OMEXEHO AIE3AATHUMMU, K NPABU-
AO, MOBUHHO 6yTN 3pOBAEHO NOCUAGHHA Ha PEKBI3UTH
AO3BOAY BIAMOBIAHMX OpraHis. BCTaHOBAEHHA dakTy
TOro, WO B BIAUYXXYBAHOMY XWTAOBOMY MPUMILLEH-
Hi MPOXWBAOTb HEMOBHOAITHI YAEHW CiM'T BAACHUKA
pPa3oM 3 HUM, SIK NPaBUAO, OCOBAMBOI CKAGAHOCTI He
npeaAcTaBAsEe. AN NMIATBEPAXEHHST CKAGAY UAEHIB CiM'T
BAQCHMKa HoTapiycamu BUTpebyeTbCS BiAMOBIAHA AO-
BiAKa XMWTAOBO-EKCMNAyaTaLiiHOI opraHisauii abo nac-
MOPTHOIO CTOAY 3@ MICLEM 3HAXOAXEHHA BiauyXyBa-
HOMO XWTAOBOIO NPUMILLEHHS.

LimBinbHUI KopeKe YKpaiHu (pani - LUK Ykpainu)
nepeabauae, 110 ONikyH He Ma€ NpaBa 6e3 AO3BOAY Op-
raHa oniku i NikAyBaHHS BIiAMOBAATUCSA BiA MaHOBUX
npaB NiAoMivYHOro; BUAABATU NUCbMOBI 30060B’A3aHHSA
BiA iIMEHi MiAONIYHOro; yKAapat AOroBOpPM, WO MiA-
ASIFAl0Tb HOTapiaAbHOMY MOCBIAYEHHIO | AepPXXaBHOI
peecTpalLii, y TOoMy UMCAi AOTOBOPM NPO MOAIA, 0OMIH
XWUTAOBOTO OYAMHKY, KBapTUMPW; YKAAAATU AOrOBOPU
CTOCOBHO iHLIOrO LiHHOMO MakHa. Poarasaatoum u. 1
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cT. 71 UK YKpaiHu, ska MiCTUTb 3a3HaueHi obmexeH-
HSA, MOXHa AIMTM BUCHOBKY, LLO iCHYIOTb ABi OCHOBHI
rpynu NPaBOYMHIB, AKI MOXYTb BUMHATUCS OMIKYHOM
AULLE 3a NonepeAHiM AO3BOAOM OpraHy Oniku:

1) AOroBOpM Ta iHLWI NPaBOYMHK, AKI XapaKkTre-
pPU3YIOTbCH MEBHUMU MaTePiaAbHUMKW  daKTopamu:
daKTop BIAMOBM BiA MAMHOBMX MpaB MiAOMIYHOrO;
daKkTop BMAAYI MMCbMOBOro 3000B’A3aHHA Biap iMEHI
NiAONIYHOMO; GaKTOp YKAQAEHHS AOFOBOPY, LLO NoTpe-
6ye neBHOT GOPMM (AOrOBOPY, LLIO MiAAATAE HOTaPIaAb-
HOMYy MocCBiAUYEHHIO Ta (ab0) AepxaBHin peecTpallii, B
TOMY UMCAI NPO PO3MOAIA 200 06MiH XMTAQ). BaxanBo
3BEPHYTW yBary, WO MNPy LUpOMY HE Ma€ 3HaYeHHS
LiHHICTb MaWHa, LLOAO SIKOro Taki 06CTaBUHU MaAM
Micue. OAHaK, HasBHICTb 3roAM OpraHy Oriku Ta MikAy-
BaHHSA Ha BYMHEHHSI NPaBOYMHY LLOAO BiAYYXEHOIO
MalHa AMTUHU came Mo cobi He € AAA CyAYy AOCTaTHIM
NIATBEPAKEHHAM 3aKOHHOCTI Yyroan. Kputepiem oujiH-
KW AIMCHOCTI € peanbHe AOTPUMaHHSA MalHOBMX MpaB
AUTUHU [3, c. 13];

2) AOFOBOPU LLIOAO iHLLOTO LiHHOMO MakHa.

ICTOTHa pi3HUUA MK HasBaHUMMK rpynamu npa-
BOUYMHIB MOASAIra€e y TOMy, LLO Y NEPLLIOMY BUNAAKY AO-
CTaTHbO BCTAHOBAEHHA GaKTy BUMHEHHA NPaBOYMHY,
nepeabayeHoro u. 1 ct. 71 LUK Ykpainu. Moro Hass-
HICTb CBIAYMTL MPO MOPYLUEHHS 3aKOHY i CMPUYMHAE
HeAiMCHICTb NpaBoUKHY 3a cT. 215 LIK YkpaiHu.

AOUIABHO 3ayBaXuWTW, LLO Y APYrOMy BUMAAKY —
CYA MOBWHEH BCTAHOBWTW, UM € MAKHO, AKE € MpeAa-
METOM AOrOBOpPY, LiHHMM. pKn UbOMY, Ha AaHMI vac,
3aKOH He MICTUTb BYAb-SIKMX KPUTEPIIB LIHHOCTI Mai-
Ha, NPW BUPILLEHHI AQHOIO NMUTAHHS, OYEBUAHO, MaE
BpaxoByBaTUCH He TiIAbKM MOro BapTiCTb y rpollax, a
M UIHHICTb MO0 IK KyAbTYPHOI, AYXOBHOI CMaALLMHM
TOLLO.

HeobxiaHUM BOauaeTbca 3a3HAUWUTM, WO NpPU
3’ACyBaHHi MaTepiaAbHOI LIHHOCTI MpaBOYMHY, O4e-
BMAHO, CAiA BpaxoByBaTW npaBuAa HOpMM M. 3 4. 1
cT. 208 LK YKpaiHu, TO6TO, KOXHWI NMpaBOUYMH Ha
cymy, Wwo nepesullye y 20 i 6inbLLe pasiB po3mip Heo-
NOAATKOBYBAHOIO MiHIMyMy AOXOAIB FPOMaAsiH, Mae
BUMHATUCS 3a NonepeaHiMm AO3BOAOM OpraHy Oriku Ta
niknyBaHHS. NpoBeAEHWI aHaAI3 AISAbHOCTI OpraHiB
OMiKK MOKa3ye, LLO iCHYE HaraAbHa HEOOXIAHICTb BiA-
MOBIAHOTO YTOUHEHHS cT. 71 LK YkpaiHu.

Chia poA@TH, LLIO CYNEPEUYANBUM € M 3aKOHOAAB-
ye BUPILLEHHA MOPAAKY YKAGAEHHSA AOrOBOpIB 3acTa-
BU MaKlHa, AKE HAaAEXWUTb NiAOMIYHUM, 30KpeEMa, Npu
BUPILLEHHI NUTaHb NPO BUAAYY AO3BOAY Ha 3acTaBy
XWTAQ, BAQCHMKOM UM CMiBBAACHUKOM SIKOFO € MiA-
oniyHuM (BiacyTHA ocoba). 3ripHo 3 u. 2 c1. 68 LK
YKpaiHu onikyHM He MOXYyTb 3000B’s1I3yBaTHCA BiA iMe-
Hi NiAONIYHOro NOPYKOHO.

Ha yknapeHHsi AOroBOpYy 3acCTaBM Y 3aKOHI 3a-
60pOH He BCTAHOBAKETLCS, X0Ua BiH, AK i NOpyKa, €
cnocobom 3abesneueHHs 3060B’A3aHb. OCKiAbKK 3a-

6e3neyyBaHe 3actaBoto 3000B’sI3aHHA Moxe 6yTu 3
TUX UM HLLIKUX NPUYUH HE BUKOHAHE, opraHu Oniku Ta
NikAyBaHHS 3a3BMYali LIIAKOM O0BIpyHTOBaAHO He Hapa-
FOTb AO3BOAIB Ha 3acTaBy KBapTUpu. Kpim Toro, 3akoH
YKpainu «[1po 3acTtaBy» He BUMArae npu 3AIMCHEHHI
3acTaBK MalHa, Ake nepebyBae y CniAbHIA BAACHOCTI,
AO3BOAY OpraHiB OMikW Ta NikKAyBaHHS, KOAWM YaCTUHa
MalHa € BAACHICTIO 0cobu, LLOAO MaKHa SIKOi BCTa-
HOBAEHO OrliKy, Xoua B3araAi AO3BIA YCiX CNiBBAGCHU-
KiB MaliHa Ha 3acTtaBy noTpibeH. OCKiAbkM BiANOBIA-
HO AO CT. 13 3aKkoHy «[1po 3acTaBy « AOrOBIp 3acTaBu
MOBMHEH YKAAAATWUCSt Y MMCbMOBIM dopmi, TO 3ropa
CMNiBBAACHWKIB MalHa, WO € NpeAMeTOM 3acTaBw,
TakoX Mae byTn 3adikcoBaHa y NMUCbMOBIN dopMmi,
HanpPUKAaA, LUASIXOM MIAMUCAHHA AOrOBOpY YyciMma no-
BHOAITHIMM cniBBAACHUKaMK abo yNnoBHOBaXEHWMMU
ocobamu. Mpu LbOMY OMiKyH, AK 3aKOHHWI NPEACTaB-
HWK, 3000B’sI3aHWIA OTPUMATH MNONEPEAHIN AO3BIA Op-
raHy onikuM Ta NikAyBaHHS BIiAMOBIAHO A0 Y. 1 cT. 71
LK YkpaiHu.

Bapto BpaxoByBaTW, WO YUHHUM 3aKOHOAAB-
CTBOM YKpaiHW HE PO3KPUBAETLCA MEXaHI3M MPUNHAT-
TS NIAOMIYHMM Y CMAALLMHY MalHa, ke 3HaXOAUTbCSA
nia 3acTaBoto. KoAM NipAOMiYHMI OTPUMYE y CMIAALLMHY
Take MalHo, TO Pa3oM 3 UMM ManHOM MepPexoAdThb i
3060B’s13aHHA WOAO HbOro. CnaAKOEMELb HE MOXe
BMKOHATM 3000B’sI3aHHA 3a AOFOBOPOM, a OTXe, Mo
3aKiHUEHHIO CTPOKY BMKOHaHHSA 3060B’A3aHHA 3acTa-
BOAEPXATEAb MA€ NpaBo OTPUMAaTH 3aA0BOAEHHSA 3a
pPaxyHOK 3acTaBAeHOro MarHa. [MocuAE npobaemy
M u. 4 ct. 1268 LUK YkpaiHu, sika BCTaHOBAIOE Mpe-
3yMMUI0O MPUMHATTA CNaALMHU HEMOBHOAITHIMK Ta
Hepie3paTHUMKM ocobamu. AAS YCYHEHHSI npobAaem,
KOTPI MOXYTb BUHUKHYTU Y 3B’A3KY 3 UMM Y NpaBo3ac-
TOCOBHIW AIIABHOCTI, MPOMOHYEMO AOMOBHUTK 4. 1 CT.
71 UK YKpaiHu, ika BCTAHOBAKE NEPEAIK NPaBOYu-
HiB, LLO BYMHAIOTbCA OMiIKyHOM AMLIE 3a MOMNEPEeAHIM
AO3BOAOM OpraHy Oniku Ta MikKAyBaHHS, NyHKTaMu 6, 7
Takoro 3MmicTy: «6) HapaBaTK 3roAy Ha 3acTaBy MalHa,
OAHMM i3 CniBBAACHUKIB IKOrO € MiaoniuHKUiA (0coba,
LLIOAO MalHa AKOi BCTAHOBAEHO OMiKy); 7) NpuimaTti y
CrnaALLMHY MarHO, CMapAKOEMUEM AKOMO € NiAOMIYHUNI
(ocoba, LWoAO MaiHa IKOT BCTAHOBAEHO OMMiKy)».

LLle oAHMM BaXAMBWM MUTAHHSIM Ha SSIKOMY BBa-
Xa€eTbcA 3a HeObXiAHE 3yNUHUTUCA NPW BUMHEHHI Npa-
BOYMHIB OMiKyHOM 3a MOonepeAHbO 3roAOK OpraHiB
OniKK Ta NiKAyBaHHS € Te, LLIO, MOKAAAAKUYM Ha OpraHu
ONiKkK Ta MNiKAyBaHHSI 060B’SI30K MO 3aXUCTy Ta OXOPO-
Hi MAMHOBMX NpaB Ta iHTepeciB Ppi3nyUHMX ocib, 3aKOH
He BKa3ye, B sIKiM pOPMi AAETbCA 3ropa Ha BUMHEH-
HS1 MPaBOYMHIB OMikyHOM. besnocepeaHbO MOBa Mae
npo Te, WO 3a CBOEI MPUPOAOIO AO3BIA OpraHy Oniku
Ta MiKAYBaHHA € akTOM YNpaBAiHHSA, BiH YKAGAQETbCA
y MMCbMOBIM GOpPMi, Ma€ NiANUCK Ta PEKBI3UTH, BCTa-
HOBAEHI AAS BAGAHUX PO3MNOPSIAXKEHb OpraHiB Micue-
BOr0 CaMOBpSIAyBaHHS. TakMM AO3BIA OpraHy OMiku
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Ta nikAyBaHHA Mae 6yt 6e3yMOBHUM, OCKIAbKK 3a-
3BMUYal NPUPOAa aAMIHICTPATMBHOIO aKTy BUKAIOYAE
MOXAMBICTb Aadi 3roaM nip ymoBoro. Pazom i3 Tum,
AK Bip3Havae |. PapliatoB, HasABHICTb 3roAM OpraHy
ONiKW Ta MiKAYyBaHHSI Ha BUYMHEHHS NPaBOYMHY cama
no cobi He € AOCTaTHIM MIATBEPAXEHHAM 3aKOHHOC-
Ti NPaBOUNHY AAS cyAy [4, c. 16]. KpuTepiem OuiHKK
MNOro AIMCHOCTI MOBUHHO ByTW peanbHe AOTPUMAaHHS
MaWHOBMX MpaB MiAONiIYHOrO.

Ha npaktuui npobaeMu y HapaHHI Taknx A03BO-
AiB MOAATatoTb Y BiAbLLOCTI BUNAAKIB Y TOMY, LLIO He 3a-
BXAM AO3BIA HA BUMHEHHS MPABOYMHIB LOAO MaWHa
NiAOMIYHUX HAABETLCA OPraHOM OMiKK Ta NiKAYBaHHA.
I[HKOAM Taki pilleHHA NPUHAMalOTbCS HavyaAbHUKOM
CAyXbK y cnpaBax HEMOBHOAITHIX, TO6TO ocoboto,
He YNOBHOBaXEHOI AaBaTU TakKi AO3BOAWU. Y AEAKMX
perioHax AO3BOAM Ha BiAUYY)XEHHA MalHa, ke Hane-
XWUTb MIAOMNIYHMM, AAtOTb OMiIKYHCbKI paAM, CTBOPEHI
npu opraHax BUKOHaBYOI BAaAM Ha Micusx. MpoTe 3a
CBOIM CTaTyCOM, SIK BiA3HAuaAOCH, OMiKyHCbKa paaa
€ AOPAAYMM OPraHoOM, AKWUM HE BIAHECEHO 3aKOHOM
AO OpraHiB, yNnoBHOBaXeHWX HapaBaTh AO3BIA Ha NPo-
BEAEHHSA onepauin 3 ManHOM NipAoNivYHUX. AO TOTO X,
060B’A30K KOHTPOAID 3@ BUKOHAHHSAM PilleHb OpraHiB
ONiKKW Ta MNiKAYBaHHSA 3aKOHOAABCTBOM HE MOKAAAEHO
Ha XXOAHWW OpraH, BIACYTHIN EAMHUIW CUCTEMATM30BA-

HUIM NOPAAOK AOKYMEHTaAbHOro obiry. He 3aTBepaxe-
HWI NepeAnik AOKYMEHTIB, fKi NMOBMHHI HapaBaTUCSA 3a-
ABHUKaMK A0 OPraHiB OMikK Ta MiKAyBaHHA 3 NUTaHb
BIAYYXXEHHS MalHa. AK HaCAIAOK, Y PiBHUX perioHax
(i HaBiTb paloOHax OAHOIO MicTa) BUMaraoTbCsl Pi3Hi
NakeTn AOKYMEHTIB AASt PO3TASIAY LIMX cnpaB., Wwo y 6a-
ratbox BUMaAKax BCE OAHO HE rapaHTye nonepesxeH-
HA GaKTiB NopyLleHb NpaB MiAOMIYHUX HA HEAOTOPKa-
HiCTb MaWHa 3 60Ky onikyHiB. Dopma 1 3MiCT AO3BOAIB
Ha BUMHEHHS AV LLOAO MalHa MIAOMIYHUX TAKOX He
YHibiKOBaHi.

BUCHOBKMW. Y pAaHil CTaTTi AOCAIAXKYBaAAUCS AMLLIE
AESIKi acneKTu, 3a pesyAbTaTtaMu AKUMX MOXHa Ckasa-
TW, LLO MOPYLIEHHS MPaB AITEN, 30KPEMA, Ha XUTAO
NeBHOIO Mipoto 0OYMOBAEHO HEAOCKOHAAICTIO 3aKo-
HOAQBCTBa MPO OMiky Ta NikAyBaHHA. 30Kpema, Ha 3a-
KOHOA@BUYOMY piBHI He nepepbaveHo 060B’A30K Op-
raHiB Oniku Ta NikAyBaHHSA KOHTPOAOBATU BUKOHAHHA
6atbkaMu Ta 0cobamu, L iX 3aMiHIOKOTb, NPUADAHHS
iHLIOro XWUTA@ B3aMiH BiaUy)XeHOro Ta 3abe3neyeHHs
B HbOMY NnpaBa BAACHOCTI AUTUHW. BupilleHHA 3a3Ha-
YEHOro NUTaHHA 3aKOHOAaBELLb 3aAULLIMB Ha PO3IASA
CaMMX BIAAIAIB OCBITH, LLLO HE HAATO CNPUSE ePEKTUB-
Hil po6OTi 3a3HAaUYEHUX OpraHiB B LbOMY HanpsiMKy.
OTXe, MUTaHHSA peaAidallii XMTAOBMX NpaB HEMOBHOAIT-
Hix NoTpebytoTb BiAbLL YiTKOT NPaBOBOI pernaMeHTaLlji.
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ApaxoBcbka Hapia CepriiBHa

AO NMUTAHHA 3roAu OrPAHIB OMIKK TA NIKAYBAHHA NPU BYUHEHHI BATbKAMU NMPABOYUHIB LLLOAO

MAMHA iX AITEM

Y cTaTTi PO3rAsHYTO NWTAHHA NPaBOBOI PerAaMeHTaLii XXMTAOBMX NpaB HEMOBHOAITHIX. OCOBAMBY yBary npuAIAeHO
npobAeMam NpaBOBOro PeryAtoBaHHS, NMOB’A3aHOMO 3 BUKOPUCTAHHAM i BIAUYXXEHHAM XUTAOBMX MPUMILLEHb, LLO Ha-
AEXaTb HEMOBHOAITHIM, AKi NepebyBatoTb MiA OMiKOK | NiIKAYBaHHAM.

KAlouoBi cnoBa: HEMOBHOAITHIN, MPaABO Ha XMTAO, XWUTAOBE MPUMILLEHHS, OMNiKa, MNiKAYBaHHS, 3aKOHHI NpeAcTaB-

HUKWU HEMNOBHOAITHBOTO, BIAUYXEHHS, KOPUCTYBaHHSA.

ApaxoBckana Hapexxpa CepreeBHa

K BOMPOCY COrNACUA OPTAHOB ONMEKW U NONEYUTEALCTBA NMPU COBEPLUEHUA POAUTEAAMU

CAENOK B OTHOLUEHWW UMYLLEECTBA UX AETEN

B ctatbe paccMOTpeHbl BOMPOCHI HpaBOBOVI perrnamMmeHTaumm XUAULLHbIX NMpaB HECOBEPLUEHHOAETHUX. ocoboe
BHUMaHWe yaAeAeHo I'IpOéAeMaM npaBoro peryaAmpoBaHuA, CBA3aHHOIO C MOAb30BaHNEM U OTHYXAEHUEM XUAbIX MOME-
LLIEHWH, NPUHapNEeXalnX HeECOBEPLUEHHOAETHUM, HAGXOAALWLMMCA NOA ONEKOW U NOMEeYUTEALCTBOM.

KaroyoBbie cAoBa: HeCOBepLUGHHO/\eTHVIﬁ, npaBoO Ha XWAbE, XWAOE NOMeELleHUEe, onekKa, NonevynTteAbCTBo,
3adKOHHbIE NPEeACTaBUTEAN HECOBEPLUEHHOAETHETO, OTYY)XAEHUE, MOAb30OBaHKE.

Adakhovska Nadiia Serhiivha

TO THE QUESTION OF THE CONSENT OF BODIES OF GUARDIANSHIP AND GUARDIANSHIP WHEN THE

PARENTS COMMIT TRANSACTIONS AGAINST THE ESTATE OF THEIR CHILDREN

The article discusses questions of legal regulation of housing rights of minors. The special attention is paid to
the problems of legal regulation concerned, with the usage and the alienation of residential units belonging to the

minors who is under the wardship (guardianship).

Keywords: minor, housing right, residential unit, wardship, guardianship, statutory representatives, alienation, use.



