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YAK 347.66

Hekit KaTtepuHa leopriiBHa,

KaHAMAAT FOPUAMUYHUX HaYK, AOLEHT kadeApU LIMBIABHOIO Npasa
HauioHanbHOro yHiBepcutety «OAecbka FopUAMYHa akapeMisy

YMPAB/IIHHA CNAAKOBUM MAWUHOM: YKPATHCbKI

TA EBPONMENCBLKI PEANII

MocTtaHoBKa npobaemu. 3 PO3BUTKOM PUHKO-
BMX BIAHOCWMH B YKpaiHi BCe yacTille BUHUKAOTb BU-
NaAKK, KOAW Y CKAAAI CMAALLMHU BUSAIBASIETLCS ManHO,
o notpebye ynpaBAiHHSA. lpoTe, He3BaXxakuu Ha
AOBOAI TPUBAAY iCTOPiO iCHYBaHHA iHCTUTYTY ynpas-
AIHHSAI CNAAKOBMM MavHOM, MpaBoBa NPUPOAA LLbOro
IHCTUTYTY 3aAMLLAETLCA HEBU3HAYEHOK. AO CbOrOAHI
TPUBAKTb AUCKYCIii CTOCOBHO TOrO, UM € AOFOBIp ynpas-
AIHHA CNaALLMHOO PIBHOBMAOM AOTOBOPY YNpPaBAiHHS
MarHOM, Y1 e € OKPEMUIA AOTOBIP, A0 AKOTO HOPMMU
Npo ynpaBAiHHA MaWHOM He 3acTocoBHi. OcobAMBOI
aKTyaAbHOCTI Le NnuTaHHs HabyBae y CBITAI nianu-
caHHsA YKpaiHoto Yroan npo acoujauito 3 €C, wo no-
TATHYAO HEOOXiAHICTb MPUBEAEHHA HaLiOHAaAbHOMO
3aKOHOAABCTBA Y BIAMOBIAHICTE A0 E€BPOMENCHKMX
cTaHpapTiB. TOMy HaraAbHUM € NUTaHHA MOPIBHAHHA
MiAXOAIB €BPOMNENCHKOrO Ta YKPAiHCbKOro 3aKOHOAGB-
LiB A0 NPaBOBOro peryAroBaHHA BIAHOCUH 3 yrpaBAiH-
HS1 CMAAKOBUMM MaMHOM 3 METOK BUABAEHHS OPIEHTU-
piB, AKi CAipA BpaxyBaTW BITYM3HAHOMY 3aKOHOAABLIO
Ha LLASIXY AO EBPOIHTErpalLlji.

CtaH AOCAIAKEHHA TeMM. \OCAIAXKEHHIO AO-
roBOpy YynpaBAiHHS MaWHOM Ta AOFOBOPYy ynpaB-
AIHHS  CNaALUMHOK MNPUCBSiYEHi pobOoTM Takux 3a-
pybixXHMX Ta BITYM3HAHMUX BUeHMX, AK O. B. Azepw,
P. A. ManpaHuka, €.1. ®ypcu, C. A. Gypewu, |.B. Bene-
AiKTOBa, C. A. Cainuenko, A.HO. MixeeBa, A.B. lNeTeniHa,
A. 0. KonocoBa, A. A. XaaHoBa, O.€. KyxapeBsa Ta iH-
wux. Mpote npobaemMa cniBBIAHOLWEHHSA ynpaBAiHHSA
MaWHOM Ta ynpaBAiHHA CMAALLMHOIO BCE LUE 3aAuLLa-
€TbCS HEAOCTATHBO AOCAIAXEHOHO.

MeTta crtaTTi. 3 ypaxyBaHHAM BWKAAAEHOrO, LA
CTaTTA NPUCBAYEHa AOCAIAKEHHIO 0COBAMBOCTEN Npa-
BOBOrO PEryAtoBaHHS BIAHOCWMH 3 YNpaBAIHHA Cnaa-
KOBMM MaWHOM B YKpaiHi Ta AESKMX EBPOMNENCHKMX
KpaiHax 3 METOI BUABAEHHSA CMIAbHUX PUC Ta BiA-
MiHHOCTEW, Lo MatoTb 6yTH BpaxoBaHi yKpaiHCbKUM
3aKOHOAABLEM.

Buknap OCHOBHOro martepiany. YnpaBAiHHA
CMAALLMHOIO MOXHA BU3HAUWUTU SIK CYKYMHICTb GaKTny-

HWX Ta FOPUAMYHUX AiM, CIPSIMOBAHKUX Ha 36epeXeHHs
Ta NIATPMMAHHSA B HAAEXHOMY CTaHi CNaAKOBOro Mai-
Ha, fKi 3AIMCHIOTLCA YNOBHOBAXEHOK 0CO60H Ha
NiACTaBi YKAGAEHOTO 3 HEHO AOrOBOpY.

YnpaBAiHHA CNaALLMHOK BCTAHOBAKETLCA LLOAO
Takoro CNapkoBOro MarHa, sike notpebye yTpuMaHHs
Ta AOTASIAY. FIK MPaBMAO, e MarHO, ke Mae BUCOKY
LiHHiCTb Ta noTpebye creujanbHMX 3HaHb Ta/abo He
Moxe 6yTW Ha TPMBAAMK yac 3aAWMLLEHO Yy HEBU3HA-
YEHOMY CTaHi, OCKIAbKM 3HAXOAMTbLCA B aKTUBHOMY
LMBiAbHOMY 06iry. Lle moxe 6yTh yacTka y cTaTyTHOMY
KanitaAi TOBapuUCTBa, LiHHI nanepu, 3eMeAbHi AiAAH-
KM, MIAMPUEMCTBA SIK EAUHOTO MarHOBOIO KOMIMAEKCY,
MaWHOBI NpaBa iHTEAEKTyaAbHOI BAACHOCTI TOLLO.

YnpaBAiHHA CMNAALLMHOK 3AIMCHIOETbCA Ha Mip-
CTaBi AOroBOPY Ha ynpaBAiHHA CnaALllMHOK. AOroBip
Ha yrnpaBAiHHA CNaALMHOK MOXe BYTU YKAGAEHUI 3a
HasABHOCTI CYKYMHOCTI Taknx ymoB: 1) cMepTb cnaa-
KOA@BLA Ta MpPeA’sIBAEHHA CBiAOUTBaA MpPO CMEPTb;
2) nopaHHs A0 HoTapiyca (MocapoBoi ocobu opraHy
MicLLEeBOro caMoBpsiAyBaHHS) 3allikaBAEHOH 0c0H0tH0
3as1BM NPO HEOOXIAHICTb BXUTTA 3aX0AiIB LLOAO ynpas-
AIHHS cnaALUMHO; 3) BIACYTHICTb CMAAKOEMLUIB abo
BMKOHaBLSA 3anoBiTy; 4) HEMOXAMBICTb 3AIMCHEHHSA
iHLLIMX 3aXO0AIB LLOAO 306epeXeHHs CnapKoBOro Mam-
Ha, OKPIM YKAaAa@HHS AOrOBOPY Ha yNpaBAiHHA chaa-
LUMHOO (HanpuKAaA, BXUTTS 3aX0AIB LLOAO OXOPOHM
CnapkoBoro marHa) [1].

Ha CbOropHilIHIM A€Hb y HayKOBLIB CKAQAMCS
Pi3Hi NpaBOBi NO3ULIi LLLOAO NPAaBOBOI MPUPOAN AO-
roBOpYy YNpaBAiHHA CNaALLMHOW. AesKi BUEHI BBaXa-
IOTb LEW AOroBip Pi3HOBMAOM AOFOBOPY YMpPaBAIHHSA
MaWHOM, Ta, BIAMOBIAHO, LLIO NPU BUKOPUCTAHHI AQHOT
NpPaBOBOi KOHCTPYKLi HEOBXiAHO 3aCTOCOBYBATU HOP-
Mu raasu 70 LIK YkpaiHu, Lo PeryAroroTb YKAGAEHHS
AOrOBOpPY yNpaBAiHHA MaWHOM [2]. IHWIi AOCAIAHMKHK
3anepeyyroTb MOXAUBICTb 3aCTOCYBaHHA HOPM rAaBu
70 LUK YKpaiHun A0 AOroBOPY YNpaBAiHHA CNAALLIMHOM,
BBaXarouu AOroBip YNpaBAiHHA CMaALLMHOKO CaMo-
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CTIMHMM AOTOBOPOM, BiAMiHHMM BiA AOrOBOpY ynpas-
AIHHA ManHoMm [3].

Lle nuTaHHA Ma€e BaXXAMBE NPAKTUUHE 3HAYEHHS,
OCKIiAbKW Bip TOTO, UM € AOTOBIP ynpaBAIHHA CnaALLM-
HOIO PIBHOBMAOM AOFOBOPY YNPaBAIHHS MaWHOM, UM
Lie € OKPEMMUI CaMOCTIMHUIM PIBHOBUA AOTOBOPY, 3aAe-
XHWTb, AKi HOPMW MatOTb BPaxoBYBaTUCb MPU YKAAAEH-
Hi TaKOro poAy AOroBopiB. Hanpukaaa, 4 CAip Bpa-
XOByBaTU BCTaHOBA€eHI cT. 1033 LK YkpaiHu Bumoru
LLIOAO MPW3HAYEHHA yNpaBUTEAEM CMaAKOBUM Maw-
HOM AMLLIE 0CO6MU, L0 MaE cTaTyc cyb’ekTa NiANPUEM-
HULKOI AISIABHOCTI, @ TaKOX MUTaHHA LLOAO ICTOTHMX
YMOB AOrOBOPY YMNPaBAIHHS MaWHOM, 3aKpiNAEHUX
cT. 1035 UK YKpaiHu. Apxe AKLWO AOroBip ynpaBAiH-
HA CMaALLMHOKO € PIBHOBMAOM AOTOBORY YNpPaBAiHHSA
ManHOM, NpW MOro YKAaAEHHI HeobXiAHO BpaxoByBa-
T BCTAHOBAEHI 3aKOHOM AAA AOTOBOPY YrnpaBAiHHSA
MaWHOM iCTOTHi YMOBW, 3@ BIACYTHOCTI SIKMX AOFOBIp
YMPaBAIHHA CMAALLMHOIO BBaXaTUMETbCH HEYKAape-
HUM. Tak, BiAnoBIiAHO A0 CT. 638 LUK YkpaiHu, pooroBip
BBAXXAETbCA YKAAAEHUM, SKLWO CTOPOHM B HAAEXHIN
bOopMi AOCATAM 3roAM 3 YCixX iCTOTHUX YMOB AOrOBODY.
[CTOTHMMM yMOBaMKU AOTOBOPY € YMOBM NPO NpeaMeT
AOrOBOpPY, YMOBM, WO BM3HAY€Hi 3aKOHOM §IK iCTOTHI
abo € HeobXiAHUMMK AAST AOTOBOPIB A@HOTO BUAY, a Ta-
KOX YCi Ti YMOBMU, LLIOAO SAIKMX 3@ 3aABOO x0ua 6 OAHIET
i3 CTOpiH Mae 6yT1 AOCSTHYTO 3roAM.

AHani3 3aKOHOAaBUYMX NMOAOXKEHD LLLOAO AOFOBOPY
ynpaBAiHHSA CMaALLMHOK AO3BOASIE AIMTM BUCHOBKY
npo Te, WO Ha CbOTOAHILLIHI AEHb 3aKOHOAABELb BCE
X TaKu PO3rASiAQE AOTOBIP YNPaBAIHHA CMAALLMHOK K
CaMOCTIMHWI Pi3HOBKA AOTOBOPY, AO SIKOFO He 3acTo-
COBYIOTbCA HOPMMW MPO AOTOBIP YNPaBAIHHS MaWHOM
(ra. 70 UK YkpaiHu). Ha KOpUCTb Takoro BUCHOBKY
CAYIye TOM $aKT, L0 3aCHOBHMKOM yMnpaBAiHHA 3riAHO
3i cT. 1032 LK YKpaiHu € BAACHUK MaiHa, TOAi AK 3a
AOTOBOPOM YMPaBAIHHA CMAALUMHOKD YCTaHOBHWKOM
ynpaBAiHHSA BUCTyNa€e HoTapiyc abo BiAMOBIAHWIA Op-
raH MiCLLEBOro camMoBpPsIAYBaHHSA, SIKi HE 3rapytoTbes
y ¢T. 1032 LIK YKpaiHu y KOCTi BipOriAHMX yCTaHOB-
HUKIB YNPaBAIHHS MalHOM.

Tak, BianoBiAHO A0 cT. 1285 LK YkpaiHu Ta n.
9 Hakasy MiHictepctBa tocTuLil «[1po 3aTBEPAXEHHS
MopsAKy BUMHEHHSI HOTapiaAbHWX Al HOTapiycamu
Ykpainu» Ne 296/5 Bia 22.02.2012 p., AOroBip Ha
ynpaBAiHHA CMAALLMHOK MOXe 6yTW YKAAAEHWI HO-
TapiycoM, a y HaCeAeHUX NMyHKTax, A6 HeMae HoTapi-
yca - BIANOBIAHWM OpraHoOM MICLIEBOr0 CaMOBPSIAY-
BaHHA (YCTAHOBHUWK YMpPaBAIHHA) 3i CNaAKOEMUSMU
abo BMKOHaBLIEM 3aMNoBITy, a y pasi iX BiACYyTHOCTI - 3
6yAb-IKOLO 3aiHTEPEeCcOBaHOK 0Ccob0t0 (YnpaBUTEAD)
Ha nipcTaBi 1 3aABMU.

Kpim Toro, ik 3a3HayaeTtbea y AucTi MiHicTepcTBa
roCTULIT YKpaiHu «LLlopo npaKTUKK yknapaHHS AOTOBO-
piB Ha ynpaBAiHHA cnaaliMHo» Ne 31 - 32/1694

Bia 04.10.2005 p., BUMOrM A0 0cobu, sika byae npu-
3HauyeHa ynpaBuUTEAEM MO AOFOBOPY Ha YyNpaBAiHHS
CMaALUMHOID 3aKOHOAABLEM HE KOHKPETU30BaHi,
TOMY CAiA BBaXaTW, LLO yNpaBUTEAEM TAKUM MaNHOM
Moxe byTu npuaHaveHa byab-ika ¢i3nuHa ocoba, fika
Ma€ NOBHY LIMBIAbHY AI€3AATHICTb, @ TAKOX HOPUAMYHA
ocoba, Lo He BIANOBIAAE MOAOXEHHSIM cT. 1033 LK
YKpaiHu.

TakoX, Ha AYMKY AOCAIAHWMKIB, AOFOBIp YrpaBAiH-
HA CMaALLMHOKO BIAPIBHAETLCA BiA AOrOBOPY ynpas-
AIHHA MaWHOM TUM, WO YNPaBAIHHS CMaALLMHOL
BKAOUYAE HAA3BMUYANHO LLMPOKE KOAO Al yNpaBUTEAS,
He 0OMEXYyHUWUCb YNPaBAIHHSIM MaMHOM, LLO BKAKO-
YaETbCS AO CKAAAY CMaALLMHKW. Ha AYyMKy BYEHMUX, He
BIANOBIAQIOTb CYTHOCTI AOrOBOPY MpPO  ynpaBAiHHSA
CMaALUMHOO We KiAbka HopM rAaBu 70 LK YkpaiHu
(3okpema cr. cT. 1033, 1034, 1036 To1wo) [3].

LLlo ctocyeTbCsi CMNiAbHUX PUC MiXX AOrOBOPOM
YNPaBAIHHA MalHOM | AOrOBOPOM YMpPaBAiHHA CMaA-
LLMHOM, AO HUX CAiA BIAHECTU MOXAWMBICTb BUMHEHHS
ynpaButenem Byab-aKnMX GakTUYHMX Ta FOPUAUUHUX Ait
CTOCOBHO MaWHa. Tak, BiAnoBiAHO AO 4. 2 cT. 1285
LUK VYkpaiHu, ocoba, fika ynpaBASi€ CMaALLMHOMO
(ynpaBWUTEAb) MA€E MPABO HA BUMHEHHS ByAb — SIKMX
HEeOOXIAHUX GAKTUUHMUX Ta OPUAMUYHUX AiM, CNPSMO-
BaHMX Ha 36epeXeHHs cnaplMHW. Mia MOXAMBICTIO
3AICHEHHSA ynpaBUTEAEM K HOPUAMUYHUX, TaK i dak-
TUYHUX AR, CAIA PO3YMITH 3AIMCHEHHSA SIK AilA, LLO NO-
POAXYIOTb, TaK i Ail, WO HE MOPOAXYHTb NPaBOBMX
HaCAIAKIB. TIpUKAAAOM GAKTUUHKUX Al Moxe OyTu
NIATOMMKa MalHa y HaAeXHOMY CTaHi, nepemilleH-
HSi 3 METOI MOAINWEHHA YMOB 36epiraHHsA, BAOCKO-
HaAEHHA TEXHOAOrIT BUPOOHUUTBA Ha NiANPUEMCTBI,
TEXHIYHE nepeobrapHaHHSA MiaAnpuUeMCTBa Ta iHwe [4,
c. 83]. BkaszaHi aii ynpaBuTEAD CNAALLMHOK 3AIMCHIOE
Ha CBi PO3CyA, MPOTE, 3 ypaxyBaHHAM TOro ¢akxTy,
LLIO YNpaBuUTEAb AI€ HA KOPUCTb CMAAKOEMLIB Ta 3 Me-
TOO 36EepPEXEHHsI CNaAKOBOro MalHa, OUEBMAHO, LLO
AO KOA@ MOBHOBAaXEHb yNpaBUTEAS HE BXOAUTb MOX-
AMBICTb BIAYY)XXEHHSI CMAAKOBOro MaWHa, fKMM BIiH
ynpasasie (Auct MiHictepcTBa tocTuuii Ykpainu «LLloao
NPaKTUKN YKAAAGHHSI AOTOBOPIB Ha YNpaBAiHHA Cnaa-
wnHoto» Ne 31-32/1694 Bip 04.10.2005 p.).

Tak camo, K i ynpaBuUTEAb 3a AOTOBOPOM YNnpaB-
AIHHS M@WHOM, yNpaBUTEAb 3@ AOTOBOPOM YMpPaBAiH-
HA CMaALLMHOK 3a BMKOHAHHA CBOIX MOBHOBaXEHb
Mae npaBo Ha naaty (4. 3 c1. 1285 LK YkpaiHu).
BuHaropopa ynpaBWUTEAD 3@ 3AIMCHEHHS  MOro
000B’A3KIB BCTAHOBAKETbCSI B AOrOBOpi Ta MOXe
6yTH BUpaxeHa abo y BUTASIAI BIACOTKY Bia BapTOCTI
CnapkoBOro MaiHa, abo B KOHKPETHIM cyMi. Bunaata
BMHAropoAMW ynpaBUTEAID 3AIMCHIOETLCA CMAAKOEMLSA-
MW NPOMOPLIMHO AO YaCTKM YCMAAKOBAHOMO KOXHUM
i3 HUX ManHa. MNpu BMNAATI BUHAropoau ynpaBuTe-
A0 BUPAXOBYETbCA GaKTUUHO OAEpXaHa ynpasuTe-
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AEM BWIOA@ BiA BUKOPUCTAHHA LbOro MarHa (cT. 62
3aKkoHy YkpaiHu «[lpo HoTtapiam Ne 3425-XIl Bip
02.09.1993 p.).

CtocoBHO GOpMM AOTOBOPY Ha yNpaBAIHHS CNaa-
LLIMHOK 3aKOHOAABLIEM TaKOX HE BCTAHOBAEHO CneLj-
aAbHUX BMMOT, ane 3a pekomeHaauieto MiHictepcTa
toCcTULIT YKpaiHM Taki AOrOBOPU 3 METOH YiTKOro BW-
3HAYEHHSA MeX 3AIMCHEHHA CTOPOHaMW AOrOBOPY
CBOIX NpaB Ta 060B’A3KIB, a y pa3si HeobxiAHOCTI -BK-
3HaAUYEHHS B CYAOBOMY MOPSIAKY MeX BiANOBiAAAbBHOC-
Ti CTOpiH, NOBMHHI ByTU YKAAAEH] Y NUCbMOBIN GopMi
(Amct MiHictepcTBa tocTuuii YkpaiHu «LLLoao npakTukn
YKA@AQHHS AOTOBOPIB Ha YMNpaBAiHHA CNAALLMHOKO»
Ne 31-32/1694 Bip 04.10.2005 p.).

OcobAUBICTIO AOFOBOPY Ha YMNpPaBAIHHSA chaa-
LLUMHOK € TAKOX Te, O AAHUM AOTOBIP YKAGAQETbCA
HOTapiycoM 3 AOTPMMaHHSAM BuMMOT 4. 2 cT. 212 UK
YKpaiHu, 3ripAHO AKOi 0cobU, fIKi BUMHSIOTb MpaBo-
UMH, MatoTb NpaBo 0OYMOBUTH NPUMMHEHHA NpaB Ta
060B’s13KiB 06CTaBUHOO, LLLOAO AKOi HEBIAOMO, HacTa-
He BOHa 4K Hi, TOBTO Nip ckacyBaAbHOI 06CTaBMHOLO,
a came, y AaHOMY BWMNaAKy CTPOK Ail AOroBOpY Ha
YyNPaBAIHHSA CNAALLMHOIO MOB’'A3YETLCA 3i 3'IBAEHHAM
CNapKOEMUIB (MPUAHATTAM HUMM CNaALLMHK) abo BuW-
3HaAHHSM CNaALLMHK BiAyMEPAOHO.

Tak, BiAnoOBiAHO A0 4. 2 cT. 1285 LK Ykpainu
Ta 3riAHO 3 PO3’ACHEHHAM, WO MICTUTbCA Yy AUCTI
MiHictepcTtBa tocTuUii YKpaiHu «LLLoAO MPaKTUKK YKAa-
AAHHSA AOFOBOPIB Ha yNpaBAiHHS cnaalmMHoo» Ne 31-
32/1694 Bip 04.10.2005 p., AOroBip Ha ynpaBAiHHSA
CMaALLMHOKO Al€ A0 3'IBAEHHSI CMAAKOEMLUIB abo A0
NPUNHATTA CMAALLMHKU, @ Y BUNAAKY BU3HAHHS Cnaa-
LLUMHW BIAYMEPAOKD — AO CMAMBY OAHOIMO POKY 3 vacy
BIAKPUTTA cnaalwmHK. MNyHktom 10 MOpsAKY BUMHEH-
HS1 HOTapiaAbHUX AiM HOTapiycaMu YKpaiHu, 3aTBep-
pMkeHoro Hakasom MiHictepeTtBa  tOCTULIT YKpaiHK
Ne 296/5 Bia 22.02.2012 p. BCTaHOBAEHO, WO Y
pasi HaAXOAKEHHSA A0 HOTapiyca 3a MiCLEM BIAKPUTTH
CMaALLMHKU 3asiBM NPO NPUAHATTA CNaALUMHW HOoTapi-
yC NoBiAOMASIE 0CO0Y, 3 AKOK YKAAGAEHMIA AOTOBIp Ha
YrNpaBAiHHA CMAALLMHON, MPO NPUNUHEHHA Aii AOTO-
BOPY; Y pasi BIACYTHOCTi CNaAKOEMLUIB 3a 3aKOHOM i
3a 3anoBiToOM, YCYHEHHS iX BiA MpaBa Ha cnapkyBaH-
HSA, HENPUNHATTS CNAALLMHU HIKMUM i3 CNAAKOEMLIB, a
TaKOX BIAMOBW BiA il NPUNHATTA YKAGAEHUI AOTOBIp
Ha ynpaBAiHHA CMAALLMHOKO AIE AO YXBAAEHHSA CYAOM
PilLEHHA NPO BU3HAHHA CMAALLMHWU BiAYMEPAOHO.

OTXe, Ha CbOrOAHILLHIN AeHb MO3uLIs YKpaiH-
CbKOro 3aKOHOA@BLS CBIAYMTL NPO Te, LLO AO BIAHOCHH
3 ynpaBAiHHS CMaALUMHOIO HE 3aCTOCOBYHOTbCA MO-
AOXeHHS cT. 70 LK YkpaiHu npo AOroBip ynpaBAiHHSA
ManHOM, TO6TO BIAHOCUHW 3 YNPaBAIHHS CMAAKOBUM
MarHOM PEryAIOTECA B PaMKax OKPEMOrO AOTOBOPY.
Takui Niaxip CKAABCS | Ha NPaKTUL NPY YKAGAEHHI AO-
roBOpiB ynpaBAiHHS CMAALLMHOO.

Chip 3a3HauuTH, WO Y AEAKUX KpaiHax noctpa-
ASHCBKOTO MPOCTOPY 3aKOHOAABELL HaBMakW, OAHO-
3HaUYHO BCTAHOBAKE HEOBXIAHICTb YKAAAEHHA AOFOBO-
Py AOBIPYOro ynpaBAiHHS MalHOM AAS PEryAtoBaHHS
BIAHOCUH 3 yrpaBAiHHA CNaALLMHOK. Tak, BIANOBIAHO
A0 CT. 1173 UK PO, AKLIO Yy CKAAAI CNaALMHK € Mai-
HO, WO NoTpebye He TIAbKM OXOPOHM, ane 1 ynpaBAiH-
HS, HOTapiyc BiANOBIAHO AO CT. 1026 uboro Koaekcy,
Y AIKOCTi YCTaHOBHMKa AOBIpPYOro ynpaBAiHHA YKAGASE
AOTOBIp AOBIPYOro yNpaBAiHHS UMM ManHOM.

Po3rasHemo, ik BKazaHe nuTaHHA peryAroeTbCs
B EBPOMENCBKUX KpaiHax. 3ynMHUMOCS, 30Kpema, Ha
AOCBIAI HiMeYyurHKW y NMTaHHi NpaBOBOro peryAtoBaH-
HS1 BIAHOCWH 3 yNpaBAiHHS CNAaAKOBUM ManHOM.

Y HimeuuunHi ynpaBAiHHA CNapKOBMM MaWHOM
BCTAHOBAKETLCS CYAOM 3@ CMIABHUM KAOMOTaHHAM
cnapkoemuiB abo 3a BMMOrOK KpeauTopa CrnapKo-
AaBUSA, SKLLO € MNIACTaBW BBaXaTH, LLLO BHACAIAOK MOX-
AMBMX AiM cnapkoemus abo Moro MamHOBOrO CTaHo-
BULL@ BUMOIU KPEAUTOPIB CMAAKOA@BLS HE 3MOXYTb
6yT1 3aA0BOAEHI 3@ pPaxyHOK CMaAKOBOro mMarHa (.
1981 HLUK) [5]. 3i BCTaHOBAEHHSAM YNpaBAiHHA CNaA-
KOM CMaAKOEMELL BTPayae NpaBOMOXHICTb yNpaBAs-
TW | PO3MNOPSAAXKATUCA CMAAKOM. YIPaBAIHHA CMAAKOM
3AIMCHIOETLCSA ynpaBuUTeneM. BiH Takox 3aA0BOAbHSIE
BUMOTIM KPEAUTOPIB cnapkopaBLs. licaa 3ap0BOAEH-
HS BIAOMWX BWUMOT, yNpaBUTEAb NEPEAAE CMNapKoBe
MaKnHO cnaakoemuto (n. n. 1981-1986 HLK).

TakoX ynpaBAiHHA CNapKOBUM MaMHOM 3AiN-
CHIOETLCA Y BUMAAKY NPU3HaYeHHA BUKOHaBLSA 3ano-
BiTY. Tak, 3riaHo n. 2197 HLK, cnapkopaBelb MOXe
NPWU3HAYUTU B 3aMOBITi OAHOrO abo AEKIAbKOX BUKO-
HaBLiB 3anoBiTy. Y TakoMy pasi BUKOHaBelb 3amnoBi-
Ty 3000B’s1I3aHWI, 30KPEMA, 3AINCHIOBATHU yrNpPaBAiH-
HA cnaawuHoto (n. 2205 HUK). 3okpema, BiH Moxe
BOAOAITM Ta PO3NOPSAKATUCHA CNAaAKOBUM ManHOM,
npu LbOMY B yrnpaBAiHHI BUKOHaBLA 3aMoBiTy MOXe
3HAXOAMTUCH AK yCe CMaAKOBE MaWHO, Tak i Moro
oKkpeMi npeameTu (n. 2208 HUK). BukoHaBeub 3ano-
BiTY MOXe npuiimaTti 3060B’s13aHHA BOPXHMKIB cnaa-
KOA@BLS, YNPABAATH | pO3NOPSAKATUCA CNAALLMHOLO.
CnaaKkoeMeLpb HE MOXE PO3NOPSAXKATUCA CMAAKOBUM
MaWHOM, SIKe 3HaXOAUTbCA B YNpaBAiHHI BUKOHaBLSA
3anoBity. Lle MalHO BUOKPEMAKETLCS | Mae 0COHAM-
BMI cTaTyc. BianoBiAHO, KPEAMTOPU CNAAKOEMLSA, LLO
He BXOAATb AO YMCAA KPEAUTOPIB CMaAKOAaBLA, He
MOXYTb BMMaratv 3aAOBOAEHHA 3@ paxyHOK Chaa-
KOBOIO MaiHa, L0 3HAaXOAWUTbCS B YNPaBAiHHI BUKO-
HaBus 3anoBsity (n. 2206, n. 2208, n. 2211, n. 2214
HLUK).

BukoHaBeLb 3anoBiTy 3060B’13aHWUIA HAAEXHUM
UMHOM YMNPaBASITU CMAAKOBMM MaviHOM. K mpaBu-
AO, BiH 3000B’A3aHWMIA BUKOHYBATU PO3MNOPSAKEHHS
CNaAKOAABLSA LLIOAO MalHa, ki 6yAn 3pobaeHi y 3ano-
BiTi. poTe, AKWO BOHU MEBHUM YMHOM 3arpOXYyHTb
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CNaAKOBOMY MaliHy, Ui pO3NopsAAKEHHS MOXYTb ByTH
ckacoBaHi cyaom (n. 2216 HLK). 3a cBOtO AiIAbHICTb
BUKOHaBELb 3aMnoBiTy MOXe 3aXaAaTu BiANOBIAHY BU-
Haropoay (n. 2221 HUK).

BianosiaHOo a0 n. 2209 HUK cnaakopaseub
MOX€E AOPYUMTU BUKOHABLIO 3anoBiTy YyMNpaBAiHHA
CMaAKOBOKO Macot0, He NMOKAAA@IOUM Ha HbOTO iHLLKX
3apad, KpiM yrnpaBAiHHA; BiH MOXE TakoX Po3nops-
AMTHCA, WOO BMKOHaBeUb 3amnoBiTy MNPOAOBXYBaB
YNpaBAATM CMAAKOBOKO MAacoo NiCAA BUKOHAHHA pe-
LITU MOKAAAEHMX Ha HbOro 3apad. BkasaHe posmno-
PSAXKEHHS CMaAKOAABUSI CTAE HEAIMCHMM MicAA 3a-
KiHueHHS1 30 pOKiB 3 MOMEHTY BIAKPUTTA CMAALLMHMN.
TakMM UYMHOM, BMKOHaBeLb 3amoBiTy 3AIMCHIOE CBOI
NPaBOMOYHOCTI 3 ynpaBAiHHA CMaAKOBOKO Macoro i
NiCARA TOrO, K CMAaAKOEMLI BCTYNASITb B NpaBsa. B uinsax
3bepexeHHss ManHOBOI MacW CrnapkOAaBELb MOXe
po3nopsauThcsA, Wob ynpaBAiHHS MPOAOBXYBaAOCSH
AO CMepTi cnaakoemusa abo BUKOHaBLS 3anoBiTy abo
HacTaHHS ByAb-AKOI iHLLOT NoAiT [5].

Chip 3a3HauMTU, WO HIMELbKOMY LUMBIAbBHOMY
3aKOHOAABCTBY HE BIiAOMWM AOTOBIP YNpaBAiHHSA Mai-
HOM Yy TOMY BUTASIAL, K BiH iCHYE B UMBIAbHOMY 3aKO-
HOAaBCTBI YKpaiHu. poTe, Taki acnektu, Ak BCTaHOB-
AEHHS YrpaBAiHHA CMaALLMHOK Ha MiACTaBi pilLeHHS
CYAY, BIAOKPEMAEHHS CMNAaAKOBOI MalHOBOI MacH, Bia-
CTOPOHEHA CMAAKOEMLIB BiA YNpaBAiHHA CNAAKOBUM
MaMHOM, YMPaBAiHHA CMAAKOBMM MaWHOM B iHTEp-
ecax CNapKoBOI Macu, NOKPUTTA BUTPAT, NOBS3aHMX
3 YMNpPaBAiHHAM, 3@ paxyHOK MaMHa, WO CKAAA3E
CMaAKOBY Macy, HENPUMNMHEHHS YNPaBAIHHS M NicAs
NPUAHATTA CNaALLMHU CMaAKOEMUAMU [5] AO3BOASIE
BUABUTU Y AQHOMY IHCTUTYTI CNiAbHI PUCU 3 AOBIPUYUM
ynpaBAiHHAM MaliHOM ab0, HaBiTb, AOBIPYOi BAACHOC-

Ti.Ha Kop1CTb BUCHOBKY, LLLO B EBPOMNENCHKUX KpaiHax
Ma€e MicLe TEHAEHLIA A0 BPeryAtoBaHHA BIAHOCWH 3
ynpaBAiHHSA CNAAKOBUM MaWHOM B paMKax iHCTUTYTY
TPAcTy, CAYrye Tor ¢akT, o MoaeAbHUMK NpaBUAAMMU
eBponencbkoro npueatHoro npasa (DCFR) 3akpinae-
HO MOXAMBICTb BCTAHOBAEHHSA Tak 3BaHOro CNaAKOBO-
ro Tpacty (ct. cT. X. - 2:103 X. - 2:403). Tak, BianoBia-
HO Ao cT. X. - 2:403 DCFR, cnaakoemelb Moxe 6yTu
NPU3HAYEHNIN AOBIPYMM BAACHUKOM LLLOAO CMAAKOBO-
ro MalHa ycTaHOBHMKa TpacTy.

OueBMAHO, TaKMI Niaxia 0OYMOBAEHMI TUM, LLO
CMaAKOBMIM TpacT € AOBOAI MOLIMPEHMM B KpaiHax
AHIAOCAKCOHCbKOI NPaBOBOi CUCTEMM, a IHTErpaLinHi
NpoLECU BUMararoTb Y3roAXEHHSA NPaBoOBOrO PEryALO-
BaHHSA BCiX iIHCTUTYTIB Y EBPONENCBbKUX KpaiHaX.

BUCHOBOK. Y MiACYMKY 3a3HauMmo, WO Aint-
CHO NpaBOBE PeryAtoBaHHA BIAHOCUMH 3 YMpaBAiHHA
CMaAKOBMM MarHOM 3a AOMOMOIOK HOPM MPO AOBI-
pue ynpaBAiHHSA abo AOBipYy BAACHICTb 3a6e3neunTb
6iAbll  IKICHE YNPABAIHHSI CMaALLMHOD, OCKIAbKM
ynpaBWTEAEM CNAAKOBUM MalHOM Byae npu3HadaTtu-
ca ocoba, sika Mae ctatyc cyb’ekta NiANPUEMHULBKOT
AIAABHOCTI. KpiM TOro, B pamkax iHCTUTYTY AOBIipYO-
ro ynpaBAiHHSE MaliHOM 6iAbll AETAaAbHO PO3POBAEHI
cnocobu KOHTPOAKD 3a AISIABHICTIO yNpaBUTEAS Ta BU-
3HAY€HO MOro BIAMOBIAAGABHICTb 3@ MOPYLUEHHS iHTEP-
eciB BMropoHabyBauiB npu 3AIMCHEHHI MOro AisiAb-
HOCTI, TOAI IK MPU yNpaBAiHHI CNAALLMHOK B pamMKax
OKPEMOTr0 AOTOBOPY MUTAHHSA BIAMOBIAAABHOCTI ynpa-
BUTEAA 3aAULLAETLCA BIAKPUTUM. HaBeAeHe CBIAUYNTD
NPO AOLIAbHICTb BpaxyBaTK EBPONENChbKi TEHAEHLT A0
peryAroBaHHSA BIAHOCUH 3 YNpaBAiHHA CNAALLMHOKO Ta
3actocoByBatn HopMK raaemn 70 LK YkpaiHu A0 AO-
roBOpY ynpaBAiHHA CMaALLMHOLO.
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Hekit KatepuHa leopriiBHa

YMPABAIHHA CNAAKOBUM MAWHOM: YKPAIHCbKI TA EBPONENCBKI PEAAIT

CrtatTsl npucBsAYeHa MNOPIBHAHHIO NMIAXOAIB EBPOMENCHKOIO Ta YKPaiHCbKOro 3aKOHOAGBLIB AO MPaBOBOrO PEryAto-
BaHHSA BIiAHOCUH 3 yNpaBAiHHA CMAAKOBUM MarWHOM 3 METOK BUABAEHHSI OPIEHTUPIB, AKI CAiA BPaxyBaTK BiTYM3HAHOMY
3aKOHOAA@BLIO Ha LUAAIXY AO €EBPOIHTErpadii. BupillyeTbCs NUTaHHA CMiBBIAHOLLIEHHS AOFOBOPY AOBIPYOro yrnpaBAiHHS
ManHOM Ta AOrOBOPY yNpaBAiHHA CMAALLMHOK. 3p0OAEHO BUCHOBOK NPO HaABHICTb EBPOMNENCHKMX TEHAEHLIM AO pery-
AOBA@HHSA BIAHOCUH 3 YNPaBAiHHS CNAAKOBUMM ManHOM 3a AOMOMOIOKO iHCTUTYTY AOBIPYOI BAACHOCTI.

KarouoBi choBa: AOBipUe yNpaBAiHHS, TPACT, yNpaBAiHHA CNAALLMHON, CNAaAKOBE MaWHO, yNpaBUTEAD.
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YNPABAEHUE HACAEACTBEHHBIM UMYLLEECTBOM: YKPAUHCKUE U EBPONENCKUE PEAAVU

CraTbsi NOCBSLLLEHA CPAaBHEHUWIO MOAXOAOB €BPONENCKOro M YKPaUHCKOrO 3aKOHOAATEAEN K NPaBOBOMY pe-
rYAMPOBAHWMIO OTHOLLEHWIM MO YNPaBAEHWIO HACAEACTBEHHBIM UMYLLIECTBOM C LIEABIO BbIABAEHUS OPUEHTMPOB,
KOTOPbIE CAEAYET YH4ECTb OTEYECTBEHHOMY 3aKOHOAQTEAID Ha NYTU K EBPOUHTErPauUMn. PeluaeTtca Bonpoc COOTHO-
LEHMA AOroBOpa AOBEPUTEABHOMO ynpaBAEHUSA MMYLLLECTBOM U AOrOBOpa ynpaBAEHWSA HacAeACcTBOM. CaenaH
BbIBOA O HAAWMYMKM €BPOMNENCKUX TEHAEHLMI K PENYAUPOBAHMIO OTHOLLEHWIM MO YNPaBAEHWUIO HACAEACTBEHHbIM
MMYLLECTBOM C MOMOLLIbIO MHCTUTYTa AOBEPUTEABHOM COBCTBEHHOCTH.

KAroueBble cAoOBa: AOBEPUTEALHOE YNpaBAEHUE, TPACT, ynpaBAeHWEe HaCAEACTBOM, HACAEACTBEHHOE UMY-
LLLECTBO, YNpaBUTEAD.

Nekit Kateryna Heorhiivna

MANAGEMENT OF HEREDITARY PROPERTY: UKRAINIAN AND EUROPEAN REALITIES

The article is devoted to comparison of the European and Ukrainian approaches to legal regulation of the
relations on management of hereditary property for the purpose of identification of reference points which
should be considered to the domestic legislator on the way to European integration. The issue of a ratio of
the trust agreement and contracts of management of inheritance is resolved. The conclusion is drawn on
existence of the European tendencies to regulation of the relations on management of hereditary property
with help of trust agreement.

Keywords: management, trust, inheritance, hereditary property, manager.



