YACOMMUMCUMBINIICTMKN B @ @ B @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ 79

YAK 347.61 (477)

PeByubka IpuHa EminiBHa,

CTapLUMii BUKAGAAY KadeApUn UMBIABHOIO NpaBa
Ta MPOLECY HOPUANYHOIO daKyAbTeT

ABH3 «YXXropoACbKWi HaLLiOHAAbHUIN YHIBEPCUTET»

NMOHATTA NIACTAB CTBOPEHHA CIM:
CNMPOBA ®OPMY/NIIOBAHHA BUSHAYEHHSA

MocTtaHoBKa npobAemu. MpaBo Ha CTBOPEHHS
CiM'T HaneXMWTb A0 OCHOBHMX MpPaB AIOAMHU. Tak, y
CT. 12 KOHBEHLji MPO 3axMCT NpaB AOAMHU Ta OCHOBO-
NMOAOXHUX cBOOOA Bip 4 aucTonapa 1950 poky BcTa-
HOBAIETBCS, L0 YOAOBIK i XiHKa, LLIO AOCATAW LUAKOO-
HOro BiKYy, MalOTb NMPaBO Ha LAKDG i CTBOPEHHS ciM'i
3riAHO 3 HalioOHaAbHUMMK 3aKOHaMM, AKi PEryArorTb
3AIMCHEHHSA LbOro npaBa [4]. EaMHE WO TYT MOXe BU-
KAMKaTW NOABIMHE TPAKTyBaHHS, UM CAiA UMTATU LE MO-
AOXEHHS Tak, LLLO caMe LIAKD € NiACTaBO CTBOPEHHSA
CiM’T UM LLLO YONOBIK i XiHKa@ MOXYTb YKAGCTU LUAKOD YK
CTBOPUTU CiIM’I0 Ha iHWMKX MNiaCTaBax, nepeabayeHmx
HaUiOHaAbHMM 3aKOHOAABCTBOM. 3Aa€TbCA, WO Ha
MOMEHT nianMcaHHA KOHBEHLIT AISA0 came neplue
TPaKTyBaHHSA, TOAI Ik CbOTOAHI APYTMi BapiaHT € Ta-
KMM, LLO BiAbLLOK MipOO BiANOBIAAE peaniam XuUTTS.

Aknum 61 He BynO BM3HAUYEHHSs ciM'T (3a Moro
HaABHOCTI) B HaLiOHaAbHOMY 3aKOHOAABCTBI, BU3Ha-
yanbHe Micle Oyae NocipaTM BCTAHOBAEHHS GaKkTy
iCHyBaHHS CiM’T 3 TOUKKM 30py NpaBa. Came BCTaHOB-
AEHHS1 LbOro $akTy 03Ha4vae AASA OCib, SiKi BBaXatoTb-
CA TakKMMMU, WO HaAexaTb AO CiM’i, HAABHICTb Y HUX
BM3HAUEeHOro 3aKOHOAABCTBOM KOMIMAEKCY MpaB Ta
060B’A3KIB.

MoHATTA ciM’T € CNiPHUM B FOPUANYHIN AiTepaTypi
i abo He MICTUTbCSI B 3aKOHOAABCTBI, ab0 Ma€e Aekaa-
pauiiH1in xapaktep. YiTkiunmn, xoua Tex He 3aBXAM
OAHO3HAYHMMMU, € BCTAHOBAEHI 3aKOHOAABCTBOM MiA-
CTaBM CTBOPEHHS ciM’i. Came BUXOASIUM 3 HAsIBHOCTI
ab0 BiACYTHOCTI TAKMX NIACTAB MOXHa 3p0OUTU BUCHO-
BOK MPO HaAEXHiCTb 0cObM A0 CiM'T.

3 OrAsiAy Ha 3a3HaveHe MeTolo Liei cTaTTi € dpop-
MYAOBAHHSA BU3HAUYEHHS MIACTAB CTBOPEHHS CiM'i.

CtaH AOCAIAKEHHA TeMW. [UTaHHSA, NoB’A3aHi
3 PO3rAIAOM MIACTAB CTBOPEHHSA CiM’i pO3raspanmcs
TakKUMW topuUcTamMu-HaykoBUAMKU K |. A. Biptokos,
B.C. TonaHuyk, LO. Agepa, 1.B. >XXuniHkoBa,
3.B. PomoBcbka, €. 0. XapuTtoHoB, I.O. LeplweHeBuny

Ta iHWi. BopAHOYac BU3HAYEHHSA NOHATTA NiACTAB CTBO-
PEHHSA CiM’i B Teopii ciMeMHOro npaBa BiACYTHE.

Buknap oCHOBHOro martepiany. HoBui TAy-
MauyHWA CAOBHMK YKPAiHCbKOI MOBW BM3HAYaE «MiA-
CTaBy» fIK «Te, Ha 4YoMy Oa3yeTbCsl, OCHOBYETbCS
Lo-Hebyab» [5, ¢. 391]. AKLWIO Ka3aT¥ NPO NiACTaBU
CTBOPEHHS CiM'T, TO MAETbCA NPO Te, Ha YoMy ba3yeTb-
CSl, OCHOBYETbLCA CiM’A. [TpUUOMY TYT MU KaXEMO BU-
KAKOYHO NPO NpPaBOBi aCNEKTU LbOro NUTaHHA, a TOMy
AOTiYHMM 6yn0 6 AQTU BIANOBIAb HA NUTAHHS, B YOMY
NOASirae MeTa BCTAHOBAEHHA GaKTy HafgBHOCTI CiM'T 3
TOUKM 30py NpaBa? AAe NPaBOBOI TOYKM 30PY XKOAHO-
r0 CEHCy Yy NoLlykax BiANOBIAl Ha Le NUTAHHS HEMAE,
OCKIiAbKM CiM’Al He € cy6’eKTOM npaBa.

CimenHui kopeke Ykpainu (pani - CK Ykpainu) y
4. 4 cT. 3 MiCTUTb HEBMYEPMHUIW NEPEAIK NIACTAB CTBO-
PEHHSA CiM’T, 3@3Hauaroum, LLO «CiM’st CTBOPIOETLCA Ha
niacTaBi WAKOOY, KPOBHOIO CMOPIAHEHHS, YCUHOBAEH-
HS1, @ TAKOX Ha iHLIKX NiAcTaBax, He 3aO0POHEHUX 3a-
KOHOM i TakuX, WO He cynepeyatb MOpaAbHWM 3aca-
AaM cycniabctBar [7, cT. 3].

LLlopao KpaiH-uneHiB EC, TO B iX 3aKOHOAABCTBI iC-
HYE AOCUTb 0BOMEXEHMI MiAXIA A0 BUSHAUEHHS MIACTAB
CTBOPEHHS CiM'T i A0 OCTaHHiX BipAHOCWUTbCA 3Ae0iAb-
LIOro LWAD Ta 3apeecTpoBaHe NMapTHEepPCTBO, iHOAI -
cnopipaHeHHsA. LWoao iHWKX niactaB, TO BOHU MOXYTb
He BM3HaBATUCHA TaKUMMU, LLO NPU3BOAATb A0 BUHUK-
HEHHSA Y AFOAMHM MNEBHOI0 CiIMEMHO-NPaBOBOro cTaTycy
i, BIAMOBIAHO, HE € NianCTaBaMK CTBOPEHHS CiM'i.

3 TOUKM 30py NpaBa HaAEXHICTb 0cobU A0 ciM'i,
TOOTO BM3HAHHA i YAEHOM CiM'i, 03HAYa€ BUHMK-
HEHHS Yy Hel NeBHOr0 KOMMAEKCY CiMEMHMX npaB Ta
060B’A3KiB. TaKMM YMHOM, MAETbCA NMPO MPaBOBUI
cTaTyc YAeHa cimM'i.

Ha nutaHHi NnpaBOBOro craTycy CAiA 3yNMUHUTUCS
OKPEMO, OCKIAbKM CaMe BiH AO3BOASIE iIKOMOra no-
BHilLle OXapakrepu3yBaTWh 3B’A3KM, LLLO BUHUKALOTb Y
Pi3HMX BMA@X B3AEMOBIAHOCUH MiX AEpPXaBoto, CycC-
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NiAbCTBOM Ta OKpeMWMW ocobamu. B topuAMUHIR Ai-
TepaTypi NpaBoOBWI CTaTyC BU3HAYAETLCH AK cUCTEMA
3aKOHOAABYO0 BCTAHOBAEHUX Ta rapaHTOBAHUX AepXa-
BOO NpaBs, CBOOOA, 3aKOHHMX iHTepeciB Ta 060B’A3KIB
cy6’ekTa NpaBOBIAHOCHH [6, c. 366].

Y IKOCTi eAeMEHTIB NPaBOBOro CTaTycy BU3Hauva-
FOTbCS CTATyCHi NPaBOBi HOPMU i NpaBOBi BIAHOCHHU;
cy6’EKTUBHI NpaBa, CBOBOAW i HOPUAMYUHI 0OOB’A3KM;
rPOMaAAHCTBO; NPaBOBI NMPUHUMUMN | OPUANYHI FrapaH-
TW; 3aKOHHI iIHTEpecH; NpaBoCYyO’ EKTHICTb Ta HOPUAUY-
Ha BiANOBIAAAbHICTB [3, €. 129].

Tak, Kaxyyu npo HauioHaAbHe 3akoHOAaB-
CTBO YKpaiHW, CAiA Has3BaTM Hacammnepes HOpmuU
KoHctutyuii YkpaiHu, aki HapatoTb ocobam neBHi npa-
Ba BMXOASIYM CaMe 3 HAsIBHOCTI Y HUX CTaTyCcy YAeHa
ciMm’i. Bokpema, y cT. 32 MAETbCA NPO CYAOBUM 3axMCT
npaBa KOXHOr0 Ha CNpPOCTyBaHHA HEAOCTOBIPHOI iH-
dopmaluii npo cebe i uneHiB cBoei cim’i. CT. 48 BCTa-
HOBAIOE MPaBO Ha AOCTATHIM XWUTTEBUM PiBEHb AAA
ocobu i ii cim’i. CT. 51 kaxe npo Te, WO WAb (a ue
€ OCHOBHa NiACTaBa CTBOPEHHSA CiM’i) FPYHTYETbCS Ha
BiAbHIM 3rOAil XiHKW i YOAOBIKa Ta NpPO PIiBHICTb NpaBs
i 060B’A3KIB KOXHOr0 3 MOAPYXXSA Y LAIOGI Ta ciM'i.
Y. 3 3a3HayeHOi CTaTTi TakoX BCTAHOBAIOE, LLO CiM'A
OXOPOHSAETbCA AepxaBoto. OAHIET 3 HaMbiAbLL 3HAUY-
LLUMX € HOPMA, LLO MICTUTbCA Y CT. 63, sika BCTaHOB-
ANOE, Lo ocoba He Hece BiAMOBIAAAbHOCTI 3@ BiAMOBY
AaBaTU Noka3aHHs abo NOSAICHEHHS LWoAO cebe, une-
HiB CiM'T UM BAM3bKMX POAUUIB, KOAO IKUX BUBHAUAETb-
CHl 3aKOHOM. BaxanBe 3HaueHHsa Mae€ 4. 6 cT. 92, Bia-
NMOBIAHO AO SIKOI 3acapM PEryAoBaHHS LWAOOY, cimM'i
BU3HAYaOTbCA BUKAKOYHO 3aKOHAMMK YKpaiHM.

OCHOBHUM HOPMAaTMBHO-NPABOBUM aKTOM, LLO
PEryAOE MUTaHHA, NOB’'A3aHi 3 NpaBOBMM CTaTyCOM
ocobun B ciMmenHux BiaHOcMHax, € CK [7]. Ao HaW-
6iAbLL 3araAbHUX HOPM TYT MOXHa BIAHECTU MOAOXEH-
HA cT. 3 «CiM’A», IKa BCTAHOBAIOE OKpeMi npaBuAa
BCTAHOBAEHHA HAaAEXHOCTI 0cobu A0 ciM’i (cninbHe
NPOXMBAHHSA, CMiAbHUIA MOBYT, HAABHICTb B3AaEMHMX
npaB Ta 060B’A3KIB); OKPEMi BUKAOUEHHA WoAO 36e-
PEXEHHS HAAEXHOCTI A0 CiM'T'y pasi pO3AIABHOIO Mpo-
XMBaHHA NOAPYXXS abo 6aTbKiB Ta AUTMHM; @ TaKOX
NiACTaBM CTBOPEHHA CiM’A. TaKOX CAiA HasBatu cT. 4
CK YKkpaiHu, ska BCTAHOBAIOE NpaBo 0cobK Ha CiMm'to
Ta BU3HAYa€E MOro 3MicT.

OKpemi HopmMK, NOB’A3aHI 3 BUHWUKHEHHAM Y
0ocobu npaB Ta 060B’sA3KIB Y 3B’A3KY 3 HANEXHICTIO AO
CiM’T micTatbes ¥ LIMBiAbHOMY KOAEKCI YKpaiHu (pani —
UK YkpaiHn) [8]. Tak, Hacamnepea CAip Ha3BaTu
cT. 291 UK YKpainu «[1paBo Ha cim’to». BianoBiaHO A0
3a3HayeHoi cTarTi:

1. ®iznyHa ocoba HE3aNeXHO BiA BiKy Ta CTaHy
3A0POB’A Mae npaBo Ha CiM’to.

2. ®isnuHa ocoba He Moxe ByTM MpOoTH ii BOAI
pO3AyYeHa 3 CiM'€lD, KpiM BUMaAKiB, BCTAHOBAEHUX
3aKOHOM.

3. ®i3nMyHa ocoba Mae NpaBO Ha MIATPUMAHHSA
3B’A3KIB 3 UAEHAMW CBOEI CiM'i Ta poaMyaMKn Hesa-
AEXHO BiA TOro, Ae BoHa nepebyBae.

4. Hixto He mae npaBa BTpyyaTucsa y CiMenHe
XUTTA di3MUHOI 0cobU, KpiM BUMAAKIB, NnepeabayeHmx
KOHCTUTYLIED YKpaiHMK.

Kpim TOro, came HaAexXHiCTb AO CiM’i Hapa€e 0co-
6i HM3KY LUMBIAbHUX NpaB. Tak, BiANOBIAHO A0 a63. 2
Y. 2 CT. 23 AYLUEBHI CTpaxAaHHSA, SKUX disnyHa oco-
6a 3a3Hana y 3B’A3KYy 3 NPOTUNPABHOK MOBEAIHKOH
LLIOAO YAEHIB ii CIM'T UM BAM3BKMX POAMYIB, € MiACTa-
BOKO AAA BIALUKOAYBAHHSA MOPAAbHOI LIKOAM. Tak
came cT. 1168 LIK YKpaiHu BCTaHOBAIKOE MpaBO Ha
BiALLKOAYBAHHSA MOPAAbHOI LLIKOAM, 3aBAAHOI CMEPTIO
di3nuHOi 0cobu, Ars 1T YoAOBiIKa (APYXMHMK), BaTbKiB
(YCMHOBAKOBAUIB), AiTelN (YCUHOBAEHMX), @ TAKOX OCib,
AKI NPOXMBAAK 3 HEKO OAHIED CiIM’€r0. BCTaHOBAEHHS
ciMerHOro 3B’A3Ky € HEOOXiAHOK NMepPeAYMOBOID AAS
3actocyBaHHA 4. 4 ct. 63 UK YKpaiHu, BianoBiAHO
AO SIKOI MPM3HAUeHHA onikyHa abo niknyBaAbHWKa
BiABYyBa€ETLCA MepeBaxHO 3 uucAa ocib, ski nepeby-
BatoTb y CiMENHMX abo POAMHHUX BIAHOCHMHAX 3 MiA-
oniyHum. Y. 2 c1. 223 BCTAHOBAKOE MOXAMBICTb BU-
3HAHHS HEAIMCHUM NPaBOUYNHY, BUMHEHOTO Gi3UUYHOIO
ocoboto, UMBiIAbHA Ai€3paTHICTb siKOi obmexeHa, 3a
MexXamMu i UMBIAbHOI AIE3AATHOCTI, AKLIO TakWi npa-
BOUMH He BYB CXBaA€HWI MiKAYyBaAbHUKOM Ta cynep-
€uunTb iHTEpPECaM UAeHIB ciM’i miponivyHoro. MuTaHHA
NPO HaAEXHICTb 0COOU AO UAEHIB CiM'i BUHMKAE Npwu
BMPILLEHHI MUTaAHHSA NPO CNPOCTYBaHHS HEAOCTOBIp-
Hoi iHdopMaUjii NPo UAeHiB ciM’i di3nuHoi ocobu (u. 1
CT. 277 UK YKkpainu). Kpim TOro, came yaeHam cim’i
Ta OAU3BbKUM POAMYAM HAAEXUTb MPaABO Ha BiANOBIAb,
a TaKOX CnpoCTyBaHHS HEAOCTOBIpHOI iHPopmaUil
LLIOAO 0cobu, Aka nomepaa. Y. 4 c1. 285 LK Ykpainu
BCTAHOBAOE NMPaBO YAEHIB CiM'i ¢idnyHoi 0ocobu byTu
NPUCYTHIMU MPU AOCAIAKEHHI MPUYMH 1T cMepTi Ta
03HAMOMMTUCH i3 BUCHOBKaMM LLOAO MPUYMH CMeEp-
Ti, @ TaKOX NPaBO Ha OCKAPXEHHS LMX BUCHOBKIB
AO cyay. Ha BiallkoayBaHHA MaWHOBOI T@ MOPaAbHOI
LUKOAM MatoTb MPaBO YAEHM CiM'T Ta OAM3bKI poandi
y pasi rAymy Hap TIAOM AOAMHW, fika nomepaa, abo
HaA MicueMm i noxoBaHHSA (4. 3 ¢T. 298). Y. 1 c1. 287
Hapa€e npaBo ¢i3nuHin ocobi, aka nepebyBae Ha cTa-
LLiIOHAPHOMY AiKyBaHHI Yy 3akKAaAi OXOPOHW 3A0POB’SA,
Ha AOMYCK AO Hei YAeHiB ciM'i. Mpo BiaLLKOAYBaHHSA
LUKOAM Y pasi cMepTi NoTepniAOro AUMTUHI, YOAOBIKOBI
(APYXMH), 6aTbkaMu (YCMHOBAtOBaYaM, iHLWWM YAe-
Ham cim’T) naeTbes y 1. 1200 LK YkpaiHu.

Llina HM3Ka HOPM CTOCYETbCA MaWHOBWX MpaB
ypaeHiB ciM’l. Tak, 3okpema, 4. 4ct. 368 LK YKpaiHu
BCTAHOBAKOE MPE3YMILIO MpaBa CMiAbHOI CYMiCHOI
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BAACHOCTI Ha MalHO, HabyTe B pe3yAbTaTi CriAbHOT
npaui Ta 3a ChiAbHI FPOLLUOBI KOLUTWU YAEHIB CiM'I.
TakMM YMHOM, AN BMHUKHEHHS npaBa ChiAbHOI Cy-
MiCHOI BAACHOCTI BCTAHOBAEHHA GaKkTy HasABHOCTI Y
ocib cTaTycy UAeHIB OAHi€El ciM'i € HeobXiaHOO nepe-
AymoBoto. Y. 1 ct. 383 LK YkpaiHu BCTaHOBAKOE npa-
BO BAACHMWKa XMUTAOBOIO BYAMHKY, KBapTMPW BUKOPUC-
TOBYBaTM MOMELLKAHHA AASI BAACHOMO MPOXMBAHHSA
Ta NPOXMBAHHS YAEHIB CBOEI CiM'i. B cBOIO uepry y
cT. 405 LIK YkpaiHu MaeTbcs Npo NpaBo YAEHIB CiM'i
BAACHMKA XWUTAQ, SIKi MPOXMBAKOTb Pa3oM 3 HUM, Ha
KOPWUCTYBAHHS UMM XUTAOM.

3 HasiBHiCTIO y o0cobu cratycy sineHa cim'i
MOB’AA3aHO TAKOX BUHWUKHEHHS MEBHUX XWUTAOBMX
npaB Ta 060B’s3KiB. Tak, y cT. 64 XX1UtanoBoro Koaekcy
YkpaiHcbkoi PCP (pani - XK), MaeTbes npo npasa
060B’A3KM UYAEHIB CiM’i HarMaua, A0 AKuX XK BipHO-
CUTb APYXMHY Halmaua, ix aitei Ta 6atbkiB [1]. Kpim
TOro, 3a YMOBM MOCTIMHOIO CMNiAbHOIO MPOXWBAHHSA Ta
BEAEHHS CMiAbHOrO rocnoAapcTBa, CTaTyC YAEHIB CiM'T
HarmMauya Moxe B6yTu NOLLIMPEHUI Ha iHLLKX OCib.

AOCUTb KOHKPETHI MOAOXEHHS LLOAO «YAEHIB
CiM’i» Ta «POAMNYIB» MICTUTb 3aKOH YKpaiHu «[po dep-
MEpPCbKEe rOCMoAapPCTBO». Y AAHOMY BWMAAKY HasiB-
HiCTb BiANOBIAHOIO cTaTycy Hapae ocobam npaBo Ha
CTBOPEHHA GepMepCbKOro rocrnopapctea. Tak, y u. 2
CT. 1 3a3HayvaEeTbCs, Wo «depMepcbke rocnoaapcTBo
Moxe ByT1 CTBOPEHE OAHUM FPOMaAAHUHOM YKpaiHK
abo KinbkoMa rpoMassiHaMu YKpaiHu, siki € poanyamm
abo uneHamu cim’i, BIAMOBIAHO AO 3aKOHY» [2]. Y cBOtO
yepry 4. 3 CT. 3 KOHKPETUIYE, LLO «AO YAEHIB CiM'T Ta
poAMYiB TOAOBM GEPMEPCHKOrO roCnoAapcTBa Hane-
XaTb APYyXUHa (YOAOBIK), 6aTbkK, AiTH, Baba, Aia, Npa-
6aba, npapia, BHYKKW, NpaBHYKKU, Madyxa, BITYMM, Naa-
yepka, NacuHOK, piAHI Ta ABOIOPIAHI BpaTh Ta cecTpu,
AAABKO, TITKA, MAEMIHHUKM SIK TOAOBKU GEPMEPCHKOro
rocrnoAapcTBa, Tak i Moro ApyXxuHu (ii YonoBika), a Ta-
KOX 0cobu, siki nepebyBatoTb Y POAMHHUX CTOCYHKaX
MepLUOro CTyMeHs CMNOPIAHEHHA 3 yCciMa BULLE3rasa-
HUMW YneHamu CciM’T Ta poanyamMu (6aTbKK Takoi 0CO-
6v Ta 6aTbkK YONOBika abo APYXHMHM, ii YOAOBIK abo
APYXMHA, AITW K Takoi ocobu, Tak i ii YonoBika abo
APYXUHU, Y TOMY YACAI YCUHOBAEHI HUMU AiTU)» [2]. AK
6a4Mmo, 3a3Ha4YEeHUIM 3aKOH BIAHOCKTb AO YAEHIB CIM'T
AOCUTb LLIMPOKE KOAO 0Cib, He BUMaratoum npu Lbomy
03HAKM CMiAbHOIO MNPOXMBAHHS Ta BEAEHHS CMIAbHOIO
roCnoAapCcTBa y PO3yMiHHI CiIMEMHOro rocnoaapcTea.

Taknm 4YMHOM, MPO CTATyC YAeHa CiM'i MAeTbCs
He anwe B CK YkpaiHu, ane i B iHLLIMX HOPMATUBHO-
NpaBOBUX akTax, NPUUYOMY nepeaik ocib, uo Habysa-
FOTb TAKOTO CTaTycy, MOXe 6yTh AK KOHKPETU30BaHWH,
Tak i HEBUUYEPMHUI. KpiM TOro, B OKPEMUX BUMaAKaX
AN BU3HAHHA 0COOM UAEHOM CiM’'T He noTpibHa 03Ha-
Ka CMiAbHOIO NPOXMBAHHA (30KpeMma, AK Hino 3a3Ha-

yeHe, 3akoH YKpaiHu «[1po dpepmepcbke rocrnopap-
CTBO» TAKOi BUMOIM HE BUCYBAE).

TakuM YUHOM, MOXHa 3POOUTU BUCHOBOK, LLIO
cTatyc YaeHa ciMm’i — Lie npaBoBMI cTaTyc 0CobuU, IKMM
06yMOBAKE HasIBHICTb B HEl BCTAHOBAEHUX 3aKOHO-
A@BCTBOM CYKyMnHOCTi npaB Ta 060B’sI3KiB, 3aKOHHMX
iHTepeciB Ta rapaHTii ix peanidadlii, NoOB’A3aHWX 3 Ha-
AEXHICTHO 0Cc06M A0 CiM'i.

[MprMyoMy CAip OKPEMO 3a3HauUMUTH, LWO Taki npa-
Ba Ta 060B’A3KM MOXYTb MaTl He AMLLIE CiMeNHOo-Npa-
BOBWM, @ W LUUBIAbHO-MPaBOBUI, XUTAOBO-NPABOBUI
TOLLO XapaKTep.

AN BU3HAUYEHHSI MOHATTA CiMEWHO-MPABOBOro
cTaTycy HeobXiAHO 3BEPHYTUCA AO Teopii ciMerHoro
npaBa Ta CiMEMHOro 3aKOHOAABCTBA. AK BCe 3a3Ha-
yanocs paHillie, HasiBHICTb NEBHOrO NMPaBOBOro CTa-
Tycy 0ByMOBAKE HasiBHICTb B 0COBM MEBHOI CyKkyn-
HocTi npaB Ta 060B’sA3KiB. HocismKu ciMeiHUx npas
Ta 0060B’A3KIB € Cy6’EKTU CiMENHMX NPaBOBIAHOCHUH.
OCOBAMBICTIO XapaKTepPUCTUKM cyb’ekTa CiMEenHUX
NpPaBoOBIAHOCUH, CEPEA HLLIOTO, € Te, LLIO BOHU 3aBXAM
MatoTb AOAATKOBUI CTATYC: APYXUHA/UYOAOBIK; 6ATbKO,
MaTh/AWTMHA; BpaT/cecTpa ToLwo. Mpruyomy oaHa i Ta
caMo ocoba Moxe MaTu KiAbka CiMeNHO-NpaBOBMX
CcTaTyciB OAHOYACHO, Hanpukaap, ApPYyXuHa/cecTtpa/
Titka. Lli AopaTKoBi ctaTycu Ta npaBa i 060B'3KM.
BoapHouac CK YkpaiHu obmexye 4yncnao ocib, aki by-
AYTb MaTW BU3HAYEHWUW HUM CIMEMHO-NMPABOBUIA CTa-
Tyc. Tak, cT. 2 CK YKpaiHn NpssMO BCTAHOBAIE, LLO
CK YKpaiHu peryatoe cimenHi ocobucti HemanHoBI Ta
ManHOBI BIAHOCHMHM MiX MOAPYXOKAM; 6aTbkaMu Ta Ai-
TbMW, YCMHOBAOBAYaMKU Ta YCUHOBAEHUMM; MaTip’to
Ta 6aTbKOM AMTMHM LLOAO il BUXOBAHHS, PO3BUTKY Ta
yTpMMaHHs; 6aboto, aAinom, npababoto, npasiaom Ta
BHYKaMW, NpaBHyKaMu, PiAHUMKW Bpatamu Ta cecTpa-
MW, Mayyxoro, BITYNMOM Ta MAAUYEPKOID, MACUHKOM.
U. 4 3a3HauyeHoi cTaTTi OKPEMO BKa3ye Ha Te, Lo
CK YKpaiHW He peryae CiMerHi BIAHOCUMHU MiX ABO-
topiAHMMUK BpaTaMu Ta CECTPaMM, TITKOHD, ASIABKOM Ta
NAEMIHHULEI, NMAEMIHHUKOM i MiX iHWMMW poAUYa-
MW 3@ MOXOAXKEHHAM.

TaKUM YMHOM, CiMeNHO-NpaBoBUI CTaTyc — Le
npaBoBui cTaTyc ocobu, sikmii 0OyMOBAIOE B HEI Ha-
SIBHICTb CYKYNHOCTI npaB Ta 000B’A3KiB, 3aKOHHUX
iHTepeciB Ta rapaHTii ix peasidauil BcTaHOBAeHUX CK
YKpaiHu.

Chip 3BEpPHYTU yBary Ha Te, LLLO HafABHICTb B OCO-
61 ciMeNHO-NPaBOBOro cratycy He TArHe aBTOMa-
TMYHO HaSABHICTb B Hei CTaTyCy YAeHa MEeBHOI CiMT i
npasa, siki 3 HbOro BUMNAMBALOTb. Tak, 30KpemMa, pPiA-
HWUI BpaT Ta cecTpa MaTUMYyTb BIAMOBIAHUI CiMENHO-
NpaBOBUKM CTATyC, aAe Lie He O3Hauyae aBTOMATUYHY
HasIBHICTb Y HUX CTaTyCy YAEHIB CiM'i, AKLLO BiACYTHSA
0O3HakKa CMiAbHOIo NPOXMBAHHSA Ta BEAEHHS CMiAbHOIO
rocnoaapcTea.
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TakMM YMHOM, NPOMOHYETLCA HACTyrNHe BU3Ha-
YeHHS NiACTaB CTBOPEHHS CiM'i:

liactaBm CTBOPEHHSA CIM'T — Lie OPUAMYHI paKTH
abo CyKYIMHICTb KOPUAMYHUX PaKTIB, 3 AKMMU 3aKOHO-
AaBCTBO M0B’sI3y€ BUHUKHEHHSI ab0 3MiHy y 0cCib cTa-
TYCY YAEHa CiM’I Ta KOMIMAEKCY MNoB’si3aHUX 3 TaKUM
cTarycom npas 1a 0060B’A3KiB,, 3aKOHHUX IHTepeciB

Ha niactaBi BUKAAAEHOTO MOXHa 3pobuTh Ha-
CTYNHi BUCHOBKMU. CnipHWI XapaKTep Ta HEMOXAW-
BiCTb HAAQHHS €AMHOTO BM3HAUYEHHS MOHATTA CiM'i B

3aKOHOAABCTBI 0O6YMOBAKOE HEOOXiIAHICTb UITKOTO BU-
3HAYEHHS NIACTaB CTBOPEHHS CiM’i. AHAAI3 3aKOHO-
AABCTBa Ta FOPUANYHOI AiTepaTypu AO3BOASIE BUAIAUTH
ABa BMAM MPaBOBOro cratycy ocobu, Lo noe’a3aHi 3
CiMEVHMMM NPaBOBIAHOCMHAMMU: CTaTyC YAeHa CiM'i Ta
cimenHo-npaBoBuKi cTatyc. Came niaCTaBM CTBOPEH-
HA ciM'i, O BCTAHOBAKIOTLCA CIMEMHWM 3aKOHOAAB-
CTBOM MatoTb CAYryBaTM OCHOBOK AASl BU3HAUYEHHS
HasiBHOCTI Yy 0cobu cTaTycy uaeHa ciM'i i, BiAMOBIAHO
HaABHOCTI B HEI BIANOBIAHMX, NOB’A3aHUX 3 UMM CTa-
TycOM, NpaB i 060B’A3KIB.
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PeByubka IpuHa EminiBHa

NMOHATTA NIACTAB CTBOPEHHA CIM’i: CTPOBA ®OPMYAIOBAHHA BUSHAUEHHA

CratTa npmcBsiyeHa GOPMYAKOBAHHIO BU3HAUEHHS NIACTAB CTBOPEHHS CiM'i. 3 LliEt0 METOLO PO3Pi3HAIOTLCS Ta dop-
MYAIOKOTbCSI MOHATTA CTaTyCy YAeHa CiM’i Ta ciMelHo-NpaBoBOro cratycy ocobu. MponoHyeTbCA HM3Ka BM3HAUYEHb, L0
€ HOBUMMMW AASI TEOPIT ciMerHOoro npaBa. 30Kpema, CTaTyCc YAeHa CiM’i MPOMNOHYETLCA BU3HAYATM K MPaABOBUI CTATyC
0cobu, KU 0BYMOBAIOE HasABHICTb B HEl BCTAHOBAEHUX 3aKOHOAABCTBOM CYKYMHOCTI NMpaB Ta 060B’A3KiB, 3aKOHHMX
iHTepeciB Ta rapaHTii ix peaai3alii, NOB’A3aHNX 3 HAAEXHICTIO 0cobu Ao ciM’i. CiMelHO-NpaBOBMIA CTaTyc, — AK NpaBo-
BWIA cTaTyc 0CObM, KM 0BYMOBAIOE B HEl HasIBHICTb CYKYMHOCTI NpaB Ta 060B’sA3KIB, 3aKOHHWX iHTEPECIB Ta rapaHTii
iX peanisauii BcTaHoBAEHMX CK YKpaiHu. TiacTaBU CTBOPEHHS CiM’i MPOMOHYETbCS BU3HAYATH SIK OPUAMYHI dakT abo
CYKYMHICTb FOPUAMUYHUX GAKTIB, 3 AKUMU 3aKOHOAABCTBO MOB’'A3yE BUHUKHEHHSA abo 3MiHy y 0Ci6 cTaTycy YaeHa ciM'i Ta

KarouoBi cnoBa: cimeliHe npaBo, ciM’s, WAKO, NiACTaBM CTBOPEHHS CiM’i, UAEHU CiM’T, CiMeHO-NpPaBoOBUIA cTaTyc,
cTatyc YAaeHa cim'.

PeByukasa UpuHa dmunueBHa

NOHATUE OCHOBAHUIA CO3AAHUA CEMbMU: NOMNbITKA ®OPMYAMPOBAHUA ONPEAENEHUSA

Cratbs nocBsiLLeHa GOPMYANPOBKE ONPEAEAEHUA OCHOBAHWIM CO3AaHUS ceMbM. C yKa3aHHOM LIeAbIO pa3AMyatoTcs
1 GOPMYAMPYIOTCA MOHATUS CTaTyCca YAEHa CeMbW U CEMEMHO-MPABOBOIO cTatyca AMYHOCTU. [peanaraeTca psa onpea-
eAEHWI, KOTOpblE SIBASIOTCS HOBbIMW AASl TEOPUKM CEMEWHONO NpaBa. B yacTHOCTH, CTaTyC UAeHa CeMbM NpeararaeTcs
ONpPeAEnsiTb Kak MPaBOBOM CTATyC AULIA, KOTOPbIN 06YCAOBAMBAET HAAUUYME Y HETO YCTAHOBAEHHOW 3aKOHOAATEABCTBOM
COBOKYMHOCTW NpaB 1 0683aHHOCTEN, 3aKOHHbIX MHTEPECOB W FaPaHTUK UX peaAn3aLMmn, CBA3aHHbIX C MPUHAANEXHOC-
ThHO AMLIA K ceMbe. CeEMENHO-NPaBOBON CTaTyC, — Kak NpaBOBOM CTaTyC AMLA, KOTOPbIM 06YCAOBAMBAET HAAUYME Y HETO
COBOKYMHOCTW NpaB 1 06513aHHOCTEN, 3aKOHHbIX MHTEPECOB W rapaHTUK UX peaAmn3almnm, ycTaHOBAEHHbIX CK YkpauHbl.
OCHOBaHWS CO3AaHMA CEMbU MPEAAAraeTcs ONPeAensiTb Kak topuanveckre ¢GakTbl UAM COBOKYMHOCTb HOPUAMUYECKMX
$aKToB, C KOTOPbIMU 3aKOHOAATEALCTBO CBA3bIBAET BO3HUKHOBEHWE UAUM U3MEHEHWE Y AML, CTaTyca YA€Ha CeEMbU M
KOMMAEKCA CBA3@HHbIX C TAKMM CTaTycOM MpaB 1 0683aHHOCTEN, 3aKOHHbIX MHTEPECOB M rapaHTUK UX peaAn3aLmu.

KaroueBble cnroBa: cemMenHoe NpaBo, ceMbsl, Bpak, 0CHOBaHMA CO3AaHUSA CEMbM, UNEHbI CEMbU, CEMENHO-NPABO-
BOW CTaTyc, CTaTyC YAeHa CEMbM.
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Revutskaya Irina Emilivna

CONCEPT OF THE FOUNDATIONS FOR THE CREATION A FAMILY: ATTEMPT TO FORMULATE DEFINITIONS

The article is devoted to the formulation of the definition of the grounds for the creation of a family. For this
purpose, the concepts of status of a family member and the family status of a person are different and formulated.
A number of definitions are proposed that are new to the theory of family law. In particular, the status of a family
member is proposed to be defined as the legal status of a person, which stipulates the existence of a set of rights
and obligations, legitimate interests and guarantees of their implementation, connected with the person’s belonging
to the family, established by the legislation. Family law status - as the legal status of a person that causes it to have
a set of rights and obligations, legitimate interests and guarantees of their implementation established by the SC of
Ukraine. The grounds for creating a family are proposed to be defined as legal facts or a set of legal facts that the law
links to the emergence or change of the status of a family member and a complex of rights and obligations associated
with such a status, legitimate interests and guarantees of their realization.

Keywords: family law, family, marriage, grounds for creating a family, family members, family status, family
member status.



