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NMUTAHHSA TEOPII
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Ba6uu IpuHa NpuropiBHa,

KaHAMAAT FOPUANMYHUX HAYK, AOLIEHT, AOLIEHT kKadbeApU LMBIABHOIO Npasa
HauioHanbHOro yHiBepcutety «OAecbka HopUAMYHa akapeMis»

NMPUHUUN CNPABEANTUBOCTI — XAPAKTEPUCTUKA
Y PUMCbKOMY NPUBATHOMY MNPABI

MocTtaHoBKa npobaemu. [lpotarom BCiei ic-
TOPIii AOACTBA 3MIiHIOBAAWUCh | YABAEHHS NPO NpaBo,
3’ABAANOCH OEe3AiU HOBMX TEOpi Ta CyAXeHb, ane
OCHOBMU, 3aKAAAEHI e PUMCbKUMU HOpPUCTaMU, OCO-
6AMBO B Takili ranysi npaBa, K UMBiAbHE NPaBo, xo4a
My MOAEPHIB0BAaHOMY BUTASIAL, ane 3beperamncs.

Merta AaHOrO AOCAIAXKEHHSA NOASIFa€ y 3'ACYBaHHI
NOHATTH, XapakKTepPHUX 03HaK i 3MICTY NPUHLMMY cripa-
BEAAMBOCTI Y PUMCbKOMY MPUBATHOMY MpaBi, AAST Kpa-
LLLOr0 PO3YMIiHHSI Cy4aCHOro UMBIABHOIO npasa i dop-
MyBaHHS NPONO3ULLIA AN NOr0 BAOCKOHANEHHS.

CraH AOCAIAKEHHA TeMM. HesBaxatoun Ha akTy-
aAbHICTb TEMW BKa3aHe MUTaHHS Ha CydacHOMY eTani AO-
CNAKYETBCH HEAOCTATHLO. TeopeTUuHy 6a3y AOCAIAKEHHS
CKAAAV MpaLi BiAOMMX YKPaIHCbKUX Ta 3apybixHMX da-
XiBLiB Yy rany3i pMMCbKOro npuBaTHOrO rnpasa, Uu-
BIAbHOMO MpaBa Ta 3aranbHoi Teopii: A.l. A3apeBuua,
C.C.AnekceeBa, M. |. bpariHcbkoro, 0.B. Asepw,
A.C. Aosrepra, A.B.Aoxaesa, O.C. lodde, H.C. Kys-
HeuoBoi, B.B. Ayusa, A. |. Meviepa, |.b. HoBuukoro,
O.A. Miponpuropu, LA. MokpoBcbkoro, KO.B. PomaHus,
Ax. Poyaza, B.O. PaceHuoBa, H.O. CaHiaxmeToBOI,
Ax. ®paHuosi, €.0. XaputoHoBa, O.l. XapuTOHOBOI,
A.M. WeBueHKko, A.®. WnwkuHa, P. EpuHra Ta iH.

Buknap ocHoBHOro marepiany. CyyacHuii pi-
BEHb PO3BUTKY AOACBKOI LMBIAI3aUii (CBITOBOI CriAb-
HOCTi AK TA0BaAbHOT MaKpPOLMBIAI3aLLIMHOI CUCTEMM)
notpebye yHidikalii HOPMATUBHOIMO pPEeryAroBaHHSA
Ha yHiBepcaAbHOMY (BCECBITHbOMY) piBHI [1, c. 58].
barato iHCTUTYTIB PUMCBLKOIo rnpaBa fIK CBOEPiAHE
NepLIoOAXEPEAO MOCTIMHO BUKOPWUCTOBYBAAMCS i MPO-
AOBXYIOTb BUKOPUCTOBYBATUCSI MPU pO3pobLi LMBIAb-
HMUX KOAEKCIB Ta IHWMX HOPMaTUBHO-NPaBOBUX aKTiB
i B iHWMKX KpaiHax. MopibHMIA BNAMB PUMCbLKOTO Mnpa-
Ba Ha NpaBoOBi cuctemMun Baratbox KpaiH, CNPUAHATTA
OCTaHHIMMW HaMbiAbLL BaXAMBMX MOro MPWHLMNIB Ta
iHCTUTYTIB, Ha3BaHWIM B FOPUANYHIN AiTepaTypi peuen-
LiiEt0 PUMCBKOro npasa, 3Ha4HO MipPOHO NO3HAUYMBCA
Ha XapakTepoBi i 3MICTi LMX CUCTEM, a TakOX Ha BW-
3HAUYEHHI CaMOro NOHATTA «NpaBa.

PUMCbKOMY KAGCMYHOMY MpaBi BAACTUBUW BU-
COKWI piBEHb TEXHIKM BUKAGAY 3araAbHWX HOPM ro-
BEAIHKM, TOUHICTb | AAKOHIYHICTb GOPMYAIOBaHb, fAKiC-
HicTb NOBYAOBM Ta apryMeHTalii, a TakoxX NpakTuyHa
CNPSIMOBAHICTb NpaBa, 3yMOBAEHA MOro PO3BUTKOM
yepes 3AIMCHEHHS CyAOBOro 3axWCTy MOPYLUEHMX
npas, BUPILLEHHA KOHKPETHMX Ka3yciB. Non ex regula
sumatur sed ex jure quod est regula fiat (He Ha ocHO-
Bi 3araAbHOro npaBuMAa@ HaAEXWTb BCTaHOBAIOBATU
KOHKPETHY MPaBOMOUYHICTb, are Ha OCHOBI KOHKpPET-
HUX NPaBOMOYHOCTEN CTBOPHOETLCS 3araAbHe NpaBu-
no (D. 50,17,1)), a TOMy NpUHUMNK NpaBa, AK 3a3Ha-
YaeTbCH B AiTepaTypi, BUOKPEMAIOBAAUCA HA OCHOBI
aHaAi3y MHOXWMHW KOHKPETHMX cnpaBs[2, c. 8].

Pumcbke npuBaTHe npaBO 3aBASAKM AIAAbHOCTI
PUMCBKUX NPETOPIB Ta BMAMBY Ha X CBITOMAAA rpeLb-
KOI ®in0COdil, CTAAO 3aMKHYTOK CUCTEMOLO, LLO PO3-
BMBAETbCA 3@ PaxXyHOK BAACHUX AKEPEA.

Pumcbke 3060B’si3anbHe MNpaBO € HaMbiAbLL
3HaYHUM Ta AOCKOHAAUM MpPaBUM CMAAKOM «TOYHaA
po3pobKka BCiX iCHyHOUMX BIAHOCWMH MiX 3araAbHUMM
BAACHUKaMW TOBapiB: KymMiBAi i NPOAAXY MOCAYr, Mo-
3MKH, YTOA Ta iHLWIKX 3000B’A3aHb» [3, ¢. 412]. YUepes
Ui pucu pumMcbke 3060B’A3anbHE NpaBo ByAO BKAKO-
yeHe y LUuBinbHMI Kopekcy PpaHLii Ta A0 iHWKX 3a-
KOHOA@BCTB KOHTMHEHTaAbHOro tmny. dopma ta no-
PAAOK BTIAEHHSI MPaBa MNEBHOI iICTOPUUYHOI E€MOXU HE €
CnpaBo iICTOPUYHOI BUNAAKOBOCTI. Tak 3MiCT npaBa
bopmMyeTbCSt BUPOOHUUMMU BIAHOCMHAMMU, COLiAAbHO-
E€KOHOMIYHUMKW YMOBaMM, yacy Ta MicuUfA, MOAITUKM,
dinocodii.

3aBAAIKM TpelbKii dinocodii puMCbke MpaBo
OTPUMYE AOTIYHY MOCAIAOBHICTb. PUMCbKe npaBo Ha
AAHOMY eTani Mae CBOEKD OCHOBOI HE PEeAirinHi Tpa-
AMUIT, @ pauiOHaAICTUYHMI CBITOMASIA M BUYEHHS MPO
npupoaHe npaso (ius naturale). 3aBaAkM yYomy Yy
PUMCbKOMY MpaBi NocAabAETbCA GopManiam Ta ne-
peBaXHe 3Ha4YEeHHS OTPUMYE MAQCTUYHICTb.

Mepwuit etan $opmyBaHHA NpaBa NOB’A3aHUM
i3 CtapopaBHiM Pumom. Came B Pumi CKkhnapaeTbes



YACOMMMCUMBINICTMKN B @ B @ @ B @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ @ 7

iAest npaBa. PUMCBKi FOPUCTH CNMPaKYnCh Ha rpeLib-
Ky ©inoCO®it0 NMepeBOAATb A€ CNpaBeAAMBOCTI B
MAOCKICTb MPaBoOBY.

dopMyeTbCA iAes MpaBa, NiA AKOK PO3YMIETbCSA
rapaHToBaHa BAAAOHO | 3aKOHOM CpaBEAAUBICTb.

®opmMyA Ta BIAMOBIAHMX HUM MpoLecam CyAO-
ynHcTBa ByA0 B Pumi Harato. BoHM npeacTaBAstOTh
coboto NeBHUN apMiHICTPaTUBHMI 3acib po3B’A3aHHA
KOHOAIKTIB, IKi BAHUKAW B CYAI.

BcraBLum Hapa cyaoM aaMiHicTpaTop (npetop) Ha-
MaraBca opraHi3yBaTW MpPOLEC CYAOUMHCTBA, TOOTO
BCTAHOBUTK MNEBHI NpaBUAa NOBEAIHKU AASl BCiX yyac-
HUKIB, TOOTO BU3HAUUTKU PIBHI YMOBW AASI BCIiX rpyn
HaceAeHHs.

3 MNOABOKO HOBOI CUCTEMW CYAOUMHCTBA CTaAO
MOXAMBUM PO3LLUMPEHHA Ba3n 3aKkoHiB. Tenep npeTtop
BMMaraB BiA PUMCBKWUX CYAAIB «BECTU CYAOYMHCTBO B
OCHOBHOMY HE Ha CYBOPOMY BUMKOHAHHIO LIMBIABHOIO
npasa, a BiaAnoBiAHO ex fide dona, T06TO BiANOBIAHO
TMM BMMOraMm, AKi BiAMOBiAAAM OU NPUHLMNAM cnpa-
BEAAMBOCTI Ta 3aKOHHOCTI. KOPUCTYHOUMCb CBOEKD BA@-
AOHO «MPETOP OTPUMaB MOXAMBICTb BU3HaABATWU HOBI
BIAHOCWMHM XMTTSI, WO PO3BMBAETbCS, abo, HaBMNakM,
3aAULLATH iHOA] 6€3 3aXMCTy BIAHOCUHMU, SIKi dopManb-
HO BIAMOBIAAOTb 3aKOHY, aAe MO CyTi € TaKUMU, LLO BiA-
MWPaoTb Pa3oM 3 LIMM 3aKOHOM, BIAMOBASIOUU B MOAI-
OHUX BUNAAKaXx y BUAadi no3usady GOpMyAn NO30BY».

3acobaMn BUHWKHEHHA MPUHLMNIB PUMCBKOIO
npaBa OyAn He TiAbKM BNAMB rpeupbkoi ¢irocodii Ha
CBITOTASIA PUMCBKMX tOPUCTIB. Tpeba TakoX 3a3HauUnUTH
BMNAMB rpeLbkoi dirnocodii Ha npaBo Hapoais. B cBoto
yepry BNAMB jus gentium Ha jus civile 6yno ayxe 3Ha-
YHUM; HapoA, MaricTpati Ta HOPUCTU 3amno3uyvanu 3
HbOro HOBE MOHATTHA NpaBa, BOHU CTaAM LiHyBaTW B
FOPUAMUYHKMX akTax BiAblle CYTHICTb, Hix dopmy. Jus
gentium AKWO He CTBOPUB, ane PO3LLMPUB MOHATTA
bonae fidei, aequitatis Ta abcTpakTHOI MpMpoAK npa-
Ba Ta HOPUCTU ByAM TAYMadamMu LLbOro MpoLECy, 3acTo-
COBYHOUM MOr0 NOCTIMHO Ta BiANOBIAHO BIAHOCKH CyBO-
poro uMBiAbHOro npasa [4, c. 90].

MMia UMBIABHMM NPaBOM PO3YMIAOCH BAACHE PUM-
cbke npaBo. BoHo, 3 0AHOro 60Ky, HE BiAOKPEMAKETL-
€A MOBHICTIO BipA NPUpoAHOro npasa abo Bia Npasa
HapOAIB, 3 iHLIOrO — He BCi MOro AOTpMMYKOTbCA. bo
AKLLO AOAATW LLO-HEDYAb AO 3aranbHOro npasa abo
CKOPOTUTU MOro, TO CTBOPIOETLCH AKECH BAACHE npa-
BO, T06TO UMBIiAbHE (A.1.1.6.).

BianoBiaHO, LMBiAbHE NpPaBO PO3BMBAETLCA Ha
NIAIPYHTI NPMPOAHOrO NpaBsa i NnpaBa HapoAiB, BUMAK-
Ba€E 3 HMX, aAe€ He 3BOAUTLCA A0 HMX. BOHO MpoeKkTye
Ha KOHKPETHY AIMCHICTb, y AAHOMY BMMAAKY Ha — pUM-
CbKe CYCMiAbCTBO, 3araAbHi MPUHUMNU MPUPOAHOIO
npasa i npaBa HapoAiB.

Ha AyMKy pUMCBKKUX FOPUCTIB, 30KpeMa YAbniaHa,
NPUPOAHE MpPaBO BTIAOE BUMOIM CNPaBEAAMBOCTI i

BUpPaXxae OCHOBOMOAOXHY iA€t0, 3riAHO 3 AKOI NpaBo
B3arani € cnpaBeAAMBMM 3a CBOEKD CyTTHO. binblue
TOro, came 3a NPMPOAHUM NPaBOM BCi HAPOAXYHOTbCS
BinbHUMM (A.1.1.1.).

B aHTMuHiN Tpaauuii Mopanb Ta MNO3UTUBHE
npaBo 00’€AHYBAAWCb OAHIEID 3araAbHOK CrpaBeA-
AMBICTIO. AAA MOPIBHAHHSA, HLWWA TPeubKUn Gino-
COd MNO-iHLIOMY PO3rASIAGE CNPaBEAAMBICTb Yy MpaBi.
ApUCTOTEAD OCHOBO YNpPaBAiHHA CyCMNiAbCTBOM BBa-
Xae cnpaBeAAUBICTb, @ NPO nNpaBo (i NPUPOAHE, | BO-
AEBUABAEHE) FTOBOPUTb TIABKMU SIK MPO MOAITUUYHE Npa-
BO, TOOTO Take, ke MOXe iCHyBaTU AULLE Yy AEpPXaBi
(MpuHUMN BAAAHOI 3abe3neveHocTi) [5, ¢. 159]. Tomy,
BUCAOBAIOETLCA CoKpaT, «3akOHHEe» Ta «ChnpaBeAAn-
Be» — Lle OAHE i Te X came. Taky X iAet0 BUCAOBAIOE
ApucToTenb: «[OHATTS cnpaBeAAMBOCTI, — NULLE BiH, —
nos’A3aHe 3 yABOK MPO AepxaBy, TOMY LLO Npaso,
AKE CAYXXMTb MipOKO CMPaBEAAMBOCTI, € PEFYAIOHOUOIO
HOPMOHO NMOAITUYHOTO CriAKYBaHHS» [6, ¢. 35].

[MpaBo BIAPI3HAETLCA BiA XUTTA. LIS BIiAMIHHICTb
BUABAAETLCA Y TOMY, LLO YMOBM Micud, yacy, Couj-
aAbHOro cepepoBULLA HE CTIAbKW OCAratoTbCs y npa-
Bi paLiOHaAbHO, CKIAbKM BUpaxatoTbCA fK LLIHHOCTI.
NOriyHe BMU3HAYEHHSA UMX LIHHOCTEM GOPMYE XKMUTTE-
BUI eToc, Lo 3abe3neuye A0OPOBiAbHE BMKOHAHHSA
npaBa. Take NOEAHAHHS CNPaBEAAMBOCTI i AOLIAbHOC-
Ti € AYXXE CKAQAHUM SIK Y CYTO TEXHIYHOMY CEHCI, TaK i
B CEHCi BMNAMBY HasiBHUX COLiaAbHMUX YMOB. TOMY 3a-
BXAM BMHUKAE Npobaema 3B’A3Ky NMPUPOAHOrO i no-
3WTMBHOTO NMpaBa ik Npobaema po3bixXHOCTi CyTHOCTI
Ta iCHyBaHHs npaBga [7, c. 125].

Mpn PO3rAsAi PUMCBKOTO nNpaBa NOCTae MUTaH-
HA — YOMY MPUHLMNU CNPaBEAAMBOCTI, PO3YMHOCTI Ta
AobBpocoBicHOCTI Tpeba pPo3rafapaT came K NPUHLN-
N1 PUMCBKOro npasa.

BuaHaoun BUEHHA aHTUYHKUX adiHCbKUX INOCO-
®iB, PUMCbKI FOPUCTU HapaBaAW nepeBary BYEHHAM
npo NpuUpoAHe NpaBso. lael NpUpPoAHOro Npasa y puM-
CbKWUX FOPUCTIB NEPETBOPUAUCH Ha NPUHLMMAN NpaBa.

Hacamnepea Tpeba 3a3HauuTW, WO MPUPOAHE
npaBo Nip BAAMBOM CTOILM3MY Y PUMCBbKUX HOPUCTIB
BUTASIAAAO SIK iA€aAbHE NpaBo. Takui niaxia A03BO-
AMB PUMCBKUM HOpUCTaM y3roAuTM 3MiCT MO3UTUBHOIO
npaega i3 NpaBoM iAeanbHUM... LLLe oAMH acneKkT BUKO-
PUCTAHHS PUMCBKOIO IOPUCMPYAEHLIELD iAeM NPUPOA-
HOro npaBa: YCBIAOMAEHHS TOro, Wo OyAb-ike NpaBo
CKAAAAE MEBHY UIAICHICTb, MPOHM3aHy 3araAbHUMM
npuHumMnamu [8, c. 272].

B pesyabtaTi Takoro po3ymiHHSA 6yAO CTBOPEHO
CUCTEMY, SIKa CKAAAANACh i3 CUCTEMM IHCTUTYTIB, ByAa
po3pobAeHa cucteMa NPUHLMMIB.

3rinHO 3 AaBHBLOTPeUBbKOO IAOCOdIED «Crpa-
BEAAMBICTb» ByAa KATErOPIEt0 HE TiIAbKM MOPAAbHOLO,
ane 1 NOAITUUYHOK Ta EKOHOMIYHOHO.

Ak dinocodcbka Kateropis - CnpaBeAAUBICTb
BiAOOpaXxye He TiAbKM CMIBBIAHOCUMHW AHOAEN MiX
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coboto, ane 1 no ix BIAHOLLIEHHIO AO YOrocCb LAOTO.
CnpaBepAUBICTb — e CUCTEMHA fAKICTb, Ika CNpUSE
3aranbHOMY 6hary.

ETMMOAOriYHO AaTUHCbKE «aequitas» O3Ha4ano
«PIBHOMIpPHICTb, CMiBPO3MIipHICTb, PiBHICTb». BiAHOCHO
AO NPaBOBKMX ABWLL, Y PUMCbKIiV FOpUCIPYAEHLIT LLe no-
HATTS HABYAO 3HAUEHHSI «CrpaBEAAMBICTb» Ta CTAAO
ABULLEM KOHKPETMU3ALii MOHATTS CNpaBeAAMBOCTI, IKe
BM3HaYyaAOCs CAOBOM «justitia».

MoHATTA «aequitas» BUKOPWUCTOBYBAAOCH PUM-
CbKUMMW OPUCTaMK AN MPOTUCTABAEHHSA iniquitas
(HecnpaBeAAMBOCTI) — MPaBOBIK cUTyali, Aka NPoTH-
piunTb cnpaBeAAMBOCTI. «Aequitas» Byna BUCAOBAEH-
HAM NPUPOAHO-NPABOBOI CNPAaBEAAMBOCTI, Ka iCTOT-
HMM YMHOM BM3HayaAa Ta OLIHIOBaAa Aitoue npaso,
AKE CAYXKMAO KEPIBHUM OPIEHTUPOM, MOPaAAbHUM €Ta-
AOHOM Y MpaBoO TBOPEHHI NPETOpPIB, CEHATy Ta HpPUC-
TiB, NPU TAYMAY€HHI Ta 3aCTOCyBaHHI Nnpasa.

BianoBiaHO A0 norafaiB aatoHa, ApucTtoTeas,
UuuepoHa, oinocodiB cToiumM3aMy, $Ki  crnpaBUAK
BMNAMB Ha PUMCBKMX HOPUCTIB, CMPaBEAAUBICTb Y AKOA-
CbKMX BIAHOCMHax 6yna MOMEHTOM PIiBHOCTI, €KBi-
BaAEHTHOCTI. 3a [lAaTOHOM ChpaBEeAAMBICTb - L
AKICTb BCI€i AepXXaBW, Ha BIAMIHY BiA iHLIMX AKOCTEN
(MY>XHIiCTb, MYAPICTb), SKi XapaKTepuadyrTb OKpPeMi
rpynu. ApUCTOTEAb 3a@3HayaB, WO CrNpaBEAAUBICTb
BUpPaXa€ He $SIKyCb OAHY fIKICTb, @ OXOMAKE BCE.
CnpaBeAAMBICTb — Lie MPUHLMI, AKWUA PETYAIOE BiAHO-
CUHM 0Cib 3 MPUBOAY PO3MOAIAY COLiaAbHUX OAar, aAe
KOXXHOMY BIiAAAETBLCA 3a MOr0 3aCAYTOHO.

LLiei ) mo3unuii AOTPUMYETbCA PUMCBHKWIA FOPUCT
la: «Bci Hapoan, AKi KepyrTbCs 3akOHaAMK Ta 3BU-
yassMK, KOPUCTYHOTbCA YaCTKOBO CBOIM BAQCHMM Mpa-
BOM, YaCTKOBO NpPaBOM, 3araAbHUM AAS BCiX AHOAEMN.
Tomy WO NpaBo, IKe KOXHWM HapoA BCTAHOBMB AAA
cebe, € BAAGCHUM NPaBOM AEPXaBM Ta Ma€ Ha3By «Ln-
BiAbHE MpaBo», TOOTO AKOW BAACHWM MPaBOM CaMoi
AEPXaBK Te X NPaBo, AKe MPUPOAHUIK PO3YM BCTAHO-
BMB MiX BCiMa AHOAbMW, BUKOHYBAAOCS Y BCiX OAHa-
KOBO i MaAO Ha3By «MpPaBO HapPOAIB», AKOKU Te NpaBso,
AKUM KOPUCTYIOTbCA Hapoau [8; c. 123].

Ha AYMKY PUMCBKWUX FOPUCTIB, NPUPOAHE NMpaBo
BUMKOHYE BMMOIM CNpaBEeAAMBOCTI, Ta BUPaAXaE ipeto,
BiAMOBIAHO AO AIKOi MpPaBO B3araani cnpaBepAMBE 3a
CBOELO CYTHICTHO.

Po3rasip npaBa sk cripaBeAAMBOCTI i pobpa
3BMYHO MOB'A3YKOTb 3 IM'AM 3HAMEHWUTOrO HOpPUCTa
Leabca. YabniaH BipA3Havae, WO MNpaBO CXOAWUTb AO
cnpaBepAnBOCTI (justitia), Ak ue Bu3Hauae Lleabc: jus
est ars boni et aequi (NpaBo € MUCTEUTBO A0bOpa i
CNpPaBEAAUBOCTI).

MpOoTUAEXHICTE MiX CnpaBeAsAMBUM | Hecnpa-
BEAAMBMM MPABOM Yy PUMCbKIV FOPUCNPYAEHLIT BUpa-
XaAocs LLUASXOM CMiBCTaBAEHHSA eKBIBAAEHTHOIO (piB-
HOro) npaBa HeekBiBaAEHTHOMY (HEpPIBHOMY) npaB.y.

Y 6yAb-IKOMy MpaBi NpaBOBUI €KBIBAAEHT O3HAYaE
piBHY cnpaBepAMBICTb abo crnpaBepAMBY PiBHICTb.
laest Takoro NPaBopPO3yMiHHA MICTUTLCA Y BUSHAYEHHI
YAbMiaHOM MOHATTA cnpaBeAAMBOCTi: CnpaBeAAMBICTb
€ He3MiHHa i NoCTiHa BOASI HAAGBATU KOXXHOMY MO0
npaBo. Po3nopsipXeHHA NpaBa CyTb TakKi: XMTU YECHO,
He POOUTH LLIKOAM iHLLOMY, KOXHOMY BipAaBaTH Te, WO
MoMy HanexuTb. CnpaBeAAMBICTb € Ni3HAHHA Goxe-
CTBEHHMWX | AFOACBKMX CNpaB, HayKa Npo cnpaBeaAMBe
i HecnpaBeaAuBe.

Y ubOMy BU3HAUYEHHi AOCAIAHWMKM BBauatoTb BW-
pa3 OCHOBHOrO MPUHUMMY NpaBa B3araAi — MNPUH-
uMny PIiBHOCTI, SIKMM MNPUMNYCKAE i BUPaXa€E pPiBHY
CNpaBeAAUBICTb | CNiPpaBEAAMBA PIBHICTb AAS BCIX AO-
Aen - cy6’exTiB NpaBa. Ak 3a3Havae B.C. HepcecsHu,
CMMPaAKUUCh Ha AXepeAaa Aiv0oro npasa, PUMCHKI
FOPUCTK Y CBOEMY TPaKTyBaHHI npaB iHAUBIAIB iHTEp-
npetyBaAu MpaBOBi HOPMMU, LLO CKAAAMUCH Y AYCi iX
BiAMOBIAHOCTI AO BUMOT CnpaBeAAMBOCTI (aequitas) i
Y pasi KOAI3ii 4yacTo 3MiHIOBaAAM CTapy HOPMY 3 ypaxy-
BaHHAM HOBWX YSIBAEHb MPO CNpaBeAAUBICTL i cnpa-
BeAAMBE NpaBo (aequum jus). Taka npaBo3axucHa i
NnpPaBoOTBipHA AIAAbHICTb PUMCBKUX OPUCTIB 3abesne-
yyBaAa B3aEMO3B’A30K PI3HUX AXEPEA npasa i cnpu-
ANa NOEAHAHHIO CTabiAbHOCTI i FTHYUKOCTI Y PO3BUTKY
i OHOBAEHHI HOPWAMUYHOI KOHCTPYKLIT npaB iHAMBIAG
AIK OCHOBHOrO cyb’ekTa npaBa. Aequitas BiairpaBana
POAb KEPIBHOI ia€l (MpUHUMMY) B iHTEpRpeTauii HopMm
NO3UTUBHOrO NpaBa i NpaB iHAMBIA@ 0COBAMBO. TUM
caMum abCeTpakTHe ysIBAEHHSA MPO MPUPOAHO-NPaBo-
BY CMpaBeAAMBICTb ByAO TPaHCHOPMOBAHO Y MPUHLIMN
NO3UTUBHOIO MpaBa i CTaA0 OCHOBHWM KpUTEPIEM
CnpaBXHbLOro npasa. | pani: TpakTyBaHHA CnpaBeA-
AMBOCTI K HeobxipHOI BAACTMBOCTI camMoro npasa i
KOHCTPYKTMBHOIO MOMEHTY MOro MOHSATTS 03Hayano,
WO BCi HOpMW, fKI cyrnepeyarb BMMOram npuHLK-
ny NPUPOAHO-MPaBOBOI CNpPaBeAAMBOCTI, HE MatoTb
FOPUAMYHOI CUAW. BaXkAMBe 3HAYEHHS AAS PO3IBUTKY
KOHLENLjM NpaB i cBOOOA AFOAMHU MaAO PO3pobaeHe
PUMCbKMMW tOPUCTaMK NMPaBOBE PO3YMIHHA AepXa-
BW, NPaBOBE BM3HAUEHHS NOBHOBAXEHb | 060B’s3KIB
NOCaAOBLIB i yCTaHOB. 3riAHO 3 LIEHD KOHLEMUIEH,
AepxaBa B il BIAHOCMHAaX 3 iHAMBIAOM CTOITb HE 30BHi
ab0 Hap NPaBONOPSIAKOM, @ € MOr0 CKAAAOBOIO YacTu-
HotO. [MiACTaBOIO | KpUTEPIEM CNPaBEAAMBOCTI Y BIAHO-
CUHax MiX iIHAMBIAOM i AepXaBoto € NpaBo (NpaBoBa
CMpaBEAAUBICTL | CpaBeAAMBE NPaBo), @ HE Aepxa-
Ba. OTXe, AepXaBa NOBUHHA BIAHOCUTUCA AO iHAMBI-
Aa He 3a BAaCHWUMU (no3anpaBoBUMUK) NpaBUAAMU, @
AK NPaBOCAYXHSIHUI Cy6’eKT BIAMOBIAHO AO 3aranbHUX
AASI BCIX BUMOT MpaBa.

B.C. HepcecsaHu, [9, c. 55] 3a3Havae «pUMCbKI
FOPUCTU, CNMPAKOUYUCh Ha AXepeAa iCHYOUOro npasa
B CBOEMY TAYMaueHHi rnpaB iHAMBIAIB, iHTepnpeTyBa-
AW NPaBOBI HOPMMU, LLLO BXE CKAAAUCSH, BIAMOBIAHO AO
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BMMOTI CMPaBEAAMBOCTI, Ta Y HasiBHOCTI KOAI3il yac-
TO 3MiHIOBaAW CTapy HOPMY 3 ypaxyBaHHSAM HOBMX
YSIBA€Hb NPO CNpaBeAAUBICTb Ta CrpaBeAAUBE Mpa-
BOo. Taka npaBo3axucHa Ta NpaBOTBOpYA AiSIAbHICTb
PUMCbKMX tOpUCTIB 3abe3nedyBara B3aEMO3B’'SI30K
PIBHUX AXEpeA npaBa Ta ChpuaAa CnNiBiCHyBaHHIO
CTabiAbHOCTI Ta FHYYKOCTi Y PO3BWUTKOBI Ta OHOBAEHHI
FOPUANYHOT KOHCTPYKLIT NpaB iHAMBIAA K OCHOBHOIO
cyb6’ekta npapa. AcKpaB1MM NPUKAAAOM 3HAUYEHHS 3a-
CTOCYBAHHA MPUHLMMNY CNPaBEAAMBOCTI K AXepeAaa
npaBa € BUCAOBAIOBaHHSA topucta laBaa « o Beix
cnpaBax, HanbiAbLLMM CTyneHeM y npasi, HEObXiAHO
KepyBaTUCb crpaBeaAmBICTIO» ( «In omnibus, max-
ime tamen in jure aequitas spectanda est» Paul.,
A. 50,17, 90).

Chaip  noroputucss 3  BUCAOBAKOBAHHAM M.
bapTtolieka, «aequitas cTae nopsaA i3 NpaBOM, KOHTpP-
OAKOE MOro Ta B Mipy MOXAMBOCTEN MOM’SKLLYE MOro
cyBopicTb» [10, c. 26].

Mpu3HaueHHA KaTeropii «cnpaBeAAUBICTb» BUAB-
ASINACH, KOAW HeobXxianHO ByAo BMPILLKMTKA NPOTMpivua
MiX 3araAbHOMPUUHATMM 3aCTOCyBaHHSIM MpaBa Ta
OKPEMUM He3BMUYaNHUM BUNAAKOM («Tam, A€ HasiBHO
noTpebyeTbCcs CNpaBeAAMBICTb, HEOOXIAHO AoMOMOr-
™» - «Ubi aequitas evidens poscit, subveniendum
est» Marcell, (A.4,1,7); «le notpebyetbcss no cnpa-
BEAAMBOCTI, X04a YiTKUM NpaBOBMK MPUNKUC BIACYT-
Hi» - «..haec aequitas suggerit, et si iure deficia-
mur» Paul., (A. 39,3,2,5). Takum 4ynHOM, «@equitas»
ByAa AAS PUMASTH KPUTEPIEM, SIKUIA MOXE BPETYAOBATU
CMipHWI BMNAAOK, LLLO AO3BOASIB 3HAWTU BipHE pilleH-
HA PO3YMHMM 3aCTOCyBaHHAM KOHOAIKTHUX iHTEPECIB
Yy AYCi LbOro npaBOBOro iHCTUTYTY Ta «aequitas natu-
ralis» (MPUPOAHOIO MOYYTTH CPaBEAAMBOCTI»).

BucHoBKU. TaknMm UMHOM, MO3WUTMBHE Ta MNpw-
POAHE MpaBo ABASAOTb COHOLO LLOCh, L0 6YAO HAaAaHO
AK iCTOTi PO3YMHIi, Te Wo 3abe3neuye piBHICTb, CBOOO-
Ay, MOPSAAOK Ta CnpaBeAAMBICTb. 3BIACKM — MIAAETAICTb
npaBy, BUKOHAHHSI 3aKOHIB CTae MOpaAbHUM BOprom.
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Bba6uu Ipuna MpuropiiBHa

NMPUHUUN CNPABEAAUBOCTI - XAPAKTEPUCTUKA Y PUMCbKOMY NPUBATHOMY IMPABI

B cTaTTi po3rAfipaeTbca MPWMHUMN CNPaBEAAMBOCTI Y PUMCbKOMY MNPWBATHOMY MNpaBi, MOro PoAb i Micle.
Po3rafipaeTbes 3B’A30K KaTeropii CnpaBeAAMBOCTI i3 NPUPOAHUM NPaBOM Ta NPETOPCLKUM NPaBOM.

BcTtaHOBAEHO, WO NPUHUMN CMPaBEAAMBOCTI € CUCTEMOYTBOPIOKOYMM MPUHUMMIOM Y PUMCBKOMY MPUBATHOMY

npasi.

KnroyoBi canoBa: NpUHLMN CNPaBEAAMBOCTI, CNPaBEAAUBICTb, MPUPOAHE NPaBO, NPETOPCbKE NPaBo

Bba6buu UpuHa MNpuropbeBHa

MPUHLUUN CNPABEANUMBOCTU - XAPAKTEPUCTUKA B PUMCKOM YACTHOM NMPABE

B cTtatbe paccmaTtpuMBaeTca MPUHLUMM CMPaBEAAMBOCTM B PUMCKOM YacTHOM MNpaBe, €ro PoAb WM MEeCTO.
PaccmatpuBaeTca cBA3b KaTeropmu CnpaBeAAMBOCTM C ECTECTBEHHbIM NPaBOM U MPETOPCLKUM NPaBOM.

YCTaHOBAEHO, UTO MPUHLUMIM CNPABEAAMBOCTM ABASIETCSI CUCTEMOODOPA3YIOLLUMM NMPUHLMMNOM B PUMCKOM NpaBe.

KaroueBbie cAoBa: NPUHLMIM CNPaBEAAMBOCTH, CNPaBEAAMBOCTb, MPUPOAHE MPaBO, MPETOPCKOE NPaBo

Babich Irina Grigorievna

CHARACTERISTIC OF THE PRINCIPLE OF JUSTICE IN ROMAN PRIVATE LAW

The article deals with the principle of justice in Roman private law, its role and place. Relationship between the
category of justice with natural law and pretor law is considered.

It is established that the principle of justice is a system that creates the principle in Roman private law.

Keywords: principle of justice, justice, natural law, pretor law.



