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KOHUENT «NPUBATHE NPABO»

TA MPOBNEMM UOTO PEANI3ALIT

MocraHoBKa npobaemu. MacwtabHe OHOB-
AEHHA  BITYM3HAHOINO UMBIABHOIO 3aKOHOAAB-
CTBa, MOA€EpPHi3auia LMBiAbHOrO KopeKkcy YKpaiHu
3 MeToto 3abe3neyeHH MakCMMaAbHOI BiANOBIA-
HOCTi MOr0 HOPM Cy4YyaCHWMM BUMOTram, NPUPOAHO,
AKTYaAi3ye AOCAIAXEHHS nNpobAemM CTBOPEHHS
AOCKOHAAOIO KOHLENTYaAbHOro MIArPYHTA BIiAMO-
BiAHMX MNpoueciB. BopoHoyac BaXXAMBUM € BU3Ha-
YeHHA 3acobiB peaaisalii KOHLENTY NPMBATHOIO
npasa y MpakTuli 3aKOHOTBOPYOCTI Ta NpaBo3a-
CcToCyBaHHA. BaacHe, Bip YCMilWHOrO BUPIiLLEHHS
LUMX ABOX 3aBAa@Hb 3aAEXWTb i YCMiLWHICTb OHOB-
AEHHS LUMBIAbHOIO 3aKOHOAABCTBA YKpaiHu, i ycnix
apanTauii BiTYM3HAHOI NPaBOBOi CUCTEMW AO MPHU-
BaTHOro npasa €C.

CtaH AOCAIAKEHHA TeMM. KoOHUEeNTyanbHi
3acapM  OHOBAEHHA UMBIABHOIO 3aKOHOAABCTBA
YKpaiHW NpoTAroM 0CTaHHbOIO Yacy akTMBHO 06roBo-
PHOIOTLCS Y BiTUM3HAHIN umBinicTMui (B.l. Bopucosa,
A.C. Aosrepr, H0.0. 3aika, B.M. Koccak, 0.B Koxa-
HoBcbka, 0.0. Kort, H.C. KyaHeuoBa, P.A. ManaaHuk,
A.M. Open, |.B. Cnacnbo-®ateeBa, €.0. XapuToHOB,
0.l. XaputoHoBa, O.C. fiBopcbka, I.€. AKybiBCbKMI
Ta iH.). BopHOYac odiliiHa KOHUENLiA OHOBAEHHSA
(pekopnodikalii) UMBIABHOIO 3aKOHOAABCTBA 3'ABU-
Aacs BIAHOCHO HEA@BHO i BUKAMKaAQ aKTUBHY AUC-
KyCito, Yy NPOLIECi AKOI 3BepTan0Cs yBary Ha Heobxia-

HiCTb il yAOCKOHaAeHHA Ta 3abe3neveHHs peaaisauii
y npoueci pekopndikaLii.

MerToto cTaTTi € aHaAI3 TOro, IK KOHLLENT NPUBaT-
HOro NpaBa Ma€ BNAMBATW Ha KOHLIEML,ii OHOBAEHHS
LUMBIABHOIO 3aKOHOA@BCTBA YKpaiHU Ta SKMM YMHOM
BiH MOXe 6yTW peani3oBaHUM Ha NpaKTUL.

Buknap, OCHOBHOro mMarepiany AOCAIAKEHHA
3 NOBHUM OOGrpyHTYBaHHAM OTPUMAHUX HaAYKO-
BUX Ppe3yAbTatiB. Y BIiTUMIHAHIN HOPUCIIPYAEHLIT
Nnpu xapakTepucTuLi npaBa (K y 3aranbHin Teopii,
Tak i y rany3eBux AOCAIAKEHHAX) NepeBaxae «Hop-
MaTMBHUIW» MiaXia, 3@ IKOMO NMPaBO PO3YMIETbLCA AK
CYKYMHICTb 3araAbHOO60B’A3KOBMX HOPM.

Monpu okpemi cnpobu BUITU 3@ MEXi TaKOro 3BY-
XKEHOr0 PO3YyMiHHA MpaBa LUAAXOM BKAKUEHHSA AO
HbOMO HU3KWM HLLINX CTPYKTYPHUX EAEMEHTIB (TakuX
AIK NPaBOBIi/OPUANYHI BIAHOCWHU, NMPaBOBI NOrASAU
Ta iaei, NpaBOCBIAOMICTb, Cy6’eKTMBHI NpaBa ToLl),
aAbTEPHATMBHA KOHLEMLIA NOKK Lo nepebyBae Ha
CTapii GopmMyBaHHS.

Y 3B’A3Ky 3 UMM 3ayBaxMmo, WO O6AM3bKO CTa
pokiB Tomy borpaH KicTAKIBCbKMIA, AOCAIAXKYHOUM
NMUTAHHSA METOAOAOTIT Ta COLLIOAOTIT NpaBa, AOBOAUB,
LLIO NPaBO AK EAEMEHT HaLLIOoi CBIAOMOCTI MOXE iCHY-
BaTW y ABOX PiBHOBMAAX: AK CYTO MCUXiYHE SIBULLE,
TO6TO Aefika CYKYMHICTb YSIBA€Hb, NOYyBaHb i BOAbO-
BUWX IMNYALCIB (T€, LLLO MW IMEHYEMO 3apa3s «KOHLEn-
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TOM»), ab0 X K HOPMa UM, PaALLE, CYKYMHICTb HOPM,
AKUM MW HAAQEMO HAAIHAMBIAYAAbHOIO 3HAYEHHS
i IKi NOPOAXYHOTbCS Y HaLLiM CBIAOMOCTI 3 MEBHUMMU
BMMaraHHAMM HaAEXHOCTI M 060B’A3Ky. B1u3Hatouu
MOXAMUBICTb KOMBIHALLT LMX ABOX MOFASIAIB Ha NpaBo,
3a3BMYall 3a AOMOMOIOH TaKoi MOCEPEAHBOT AAHKH,
AK COLaAbHO-MCUXIYHI ABULLA, BiH HAaroAoLwyBaB Ha
TOMY, WO «Hexan 61 AKUMK PiIBHOMAHITHUMK 3paBa-
AMCS XMBI MOMASAM Ha MpaBo, Ta ix 3aBLIe MOXHa
3BECTU AO ABOX BULLEO3HAUYEHMX OCHOBHWX MOMAS-
AiB <...> OpHAK aHi NCUXOAOTiYHE, aHi HOpMaTUBHE
PO3YMiHHA MpaBa, OCKIAbKM BOHW HEYXUAbHO PO3-
FAIAQIOTb MPABO AULLIE K EAEMEHT CBIAOMOCTI abo
AK MPOAYKT AHOACBKOIO AyXa, HE MOXYTb AaTW 3aA0-
BiAbHOI BIAMOBIAI HA MUTAHHA, WO Take 00’ EKTUBHE
npaso. ObuaBa Ui NMOrASAM Ha NpaBo... AOBOAATb
3pEeLTo A0 3anepeveHHsa 06’€eKTMBHOrO npasa sk
Takoro... Ha micue TBepAOi NiABaAMHU CyCMiABHOTO
NopsAKY, TBOPEHOIO CUCTEMOKO NO3UTUBHOIO NpaBsa,
BOHW CTaBAATb HWU3KY MepexXxuBaHb Ta 00’€KTUBY-
BaHHSA iX. | ncnxonoriyHe, i HOPMaTMBHE PO3YMIHHSA
npasa B LLbOMY pa3i € COAiA@PHi; BOHU AULLIE KOXHE
Ha CBIill AaA BUTAYMauyoTb CyKYMHICTb NepeXunBaHb,
LLIO YTBOPIOIOTb NpaBo» [1, ¢. 98-99].

BoaHouac, nonpu 3a3HayeHi Bapn «MCUXOAOTiY-
HO-HOPMaTMBHOro» 6aueHHs npaBa, cuTyalis, Lo
CKAanacs, 3a Cy4yaCHMX ymMoB Moxe OyTu noain-
LUEeHa TiIAbKWU LLASXOM NMPOBEAEHHSA AOCAIAXKEHHS 3a
AOMOMOIOK KOHLIEMTHOrO MiAXOAY, SIKMM AQE MOX-
AMBICTb PO3IASAY MPUBATHOIO NpaBa fK KOHUEMTY,
a TakKoX K CUCTEMW KOHULENTIB, KOTPi CTOCYHOTbCSH
BCTAHOBAEHHA | 3abe3neueHHA peanisauii npas
npuBaTtHOi ocobu.

«KoHuenT» i «KOHLeNTHUHU niaxia». 3 nNoraapy
dinocodiB, KOHLENT - Lie BUpaxeHi BepbanbHO ia€l,
YABAEHHS, BiauyTTA, WO BinoOpaXKaroTb CNPUNHATTA
AHOAMHOIO CBITY | CBITOM AOAMHM [2, €. 256].

Y npaBO3HABCTBI «MPaBOBWUMA KOHLUEMT» Xapak-
TEPU3YIOTb K OAHY i3 GOPM MUCAEHHS, pesyAbTaTt
y3araAbHEHHS1 BiAOMOCTEN Yy rany3i npaBa Ta BAac-
HOro XXWTTEBOIO AOCBiAY ab0 CyKYMHICTb MOrASIAIB
Ha npaBoBe fABWLLE KPi3b NPU3MKU CYO EKTUBHOIO
PO3YyMiHHA Ha NiACTaBi BAACHOIO XMUTTEBOIO AOCBIAY
Ta NpaBOBMX 3HaHb. Bia NpaBoBoOi kaTeropii Ta npa-
BOBOrO MOHATTA NPaBOBUN KOHLENT BiAPISHAETbCSA
TWM, WO B HbOMY MPUCYTHIN Cy6 EKTUBHWUIA UMHHUK:
Lie 6HaueHHs PUANYHOTO GEHOMEHY He 00’ EKTUBHE,
a neBHMM cyb’ekTom [3, c. 386].

KpiMm TOro, KOHUENT OMWUCYIOTb 4Yepe3 HbOro
camoro. HatomicTb AAS ONMCY NEBHOI KaTeropii Heob-
XiAHO BMOKPEMMUTU 3B’A3KM, WO O6’EAHYIOTb OAHE
3 OAHUM eAeMEHTHU, AKi YTBOPIOKTL LIK0 KaTeropito,
i cneumdivHi pucK, KOTPi BIAPISHAIOTb Lji eAeMEHTH

BiA IHLWWX eneMEeHTIB. 3BiACM BUMNAMBAE, WO BWU3HA-
YEHHS KOHLENTY Mae€ NIAIPYHTAM aHaAi3 CaMOoro KoH-
LeNTy; BU3HAUEHHS KaTeropii rpyHTYETbCA Ha iHLWIN
kateropii. [HWWMKU CAOBAMK, BUSHAYEHHA KOHLEMNTY
noAdrae B TOMy, W06 nNepepaTM CEHC CAOBA, AKUM
Ler KOHLUENT NMo3HaYyaeTbCca Y BIAMOBIAHOCTI 3 eAe-
MeHTaMMU, KOTPi LieM KOHLIENT yTBOPHOLOTh [4, ¢. 342].

BpaxoBytouM BUKAAAEHE, TNpUBaTHE MNpaBo
MOXHa PO3yMITU IK KOHLeNT, TOBTO ik chopmoBaHe
BepbaAbHO YABAEHHS, palioHaAbHe W eMoLliiHe
CMPUMHATTA AOAMHOIO MNpaBa fK YacTUHW CBITY,
y AKOMY ICHYE L AFOAMHA, MOYYBatOUMChb YaCTUHOLO
LbOro CBITY.

Takox BpaxyemMO CAYyLLHE, Ha Hall NOrAsA, 3ayBa-
)XEHHS CTOCOBHO TOTO, IO «KOHLENTHU, abo «3aranbHi
M abCTpakTHi MeHTaAbHiI penpeseHTalii 06’eKTiB»,
Y IOPUAMYHIN chepi MOXYTb ByTW BU3HAUYEHI AuLLE
LLIOAO NMO3MTMBHOIO NpaBa i peanin couianbHOI Aic-
HocTi» [4, c. 342].

ToX MOXEMO BU3HAUUTU KOHLIENTU Y FOPUAMYUHIN
cohepi AK Taki, WO CnMparTbCAa Ha HOpMUK npasa
i colianbHi peaaii, BUpaxeHi BepbaAbHO YABAEHHS,
pauioHaAbHEe W eMOLjiHe CNPUMHATTA AOAMHOLM
npaBa fIKk YaCTUHU CBITY, Y AKOMY BOHa iCHYE, Mouy-
BalOUYMCb YACTUHOIO LIbOrO CBITY.

MpaBo sk enemeHT uMBIAI3auii. AON YHUKHYTU
Hebe3nekn 3BYXEHOro «popmaLliiHoro» 6aveHHsA
npaBa Ik eneMeHTy HapnbyAOBM HapA MaTepiaAbHUM
6a31coM BIAMOBIAHOI CyCMiAbHO-EKOHOMIYHOI ¢$op-
Mauii, 3adikcyemo TyT Halle 6aveHHA npaBa fAK
eAeMEHTa UMBIAI3aLi (BpaxoBytOumn, WO paHiwe Mu
BXe AaBaAU AETaAbHWUA KPUTUUHWI aHaAi3 dopma-
LiMHOro MiaXoAy, AAAi 0BMEXMMOCH CTUCAUM BUKAA-
AOM MO3MUIT WOAO PO3YMiHHS MpaBa SIK EAEMEHTY
KYABTYPW | BU3HAUEHHS1 MOro Micusi B OCTaHHIN fK
CKAaAHMKA UMBIAI3aUi).

Y UbOMYy MUTaAHHI MW PO3AIASEMO MO3ULIHO
C.C. AnekceeBa CTOCOBHO TOro, WO HeobXiaHICTb
3abe3neyveHHss iCHyBaHHSI Ta OYHKLiIOHYBaHHSA
CYCMIAbCTBA $IK CKAAAHOI AMHaMIYHOI CUCTEMMU
€ AWLIEe OAHWM i3 HanpAMiB HOPMAaTUBHOIO pery-
AOBaHHS, IKe 3AIMCHIOETLCA NpaBoM. TyT NPOSIBAS-
FOTbCA MO0 COLi@aAbHO-MOAITUYHI BAQCTUBOCTI TOLLLO.
AKWO X OUiHIOBATM MPaBO AK ABULIE UMBIAI3aLIT
3aranOM, TO CAiA BpaxoByBaTW, LLO BOHO MOKAW-
kKaHe 6YyTM HOCIEM BWLLMX MPWHLMMIB, 3aCaAHUYMX
LiHHOCTEN UMBIAI3aLji, MaE peanidyBaTu iCTOPUUHE
NpM3Ha4YeHHA CyCcniAbCTBa, MNOB’A3aHe 3i CTBep-
AKEHHSAM Y HbOMY CUMAM Ta NOTEHLiT PO3YMY, BUCOKMX
rymaHitapHux 3acap. Omxe, cyTb deHOMEHY npaBa
AK ABMLIA, KOTPEe BipOOpaxae BUMOMK UMBIAI3aLLi,
He 06MEXYETbCA AWLLE TUM, LLO NPaBO HOPMATUBHO
06’EKTVMBYE Ta peani3ye Li BUMOTU, are BOHO TaKOX
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€ UYWHHUKOM IHAMBIAYAAbHOTO CaMOBUpPaXXEHHSA
ocobu, TBOPYOCTI, iX akymMyAsiLii, CamMo3POCTaHHS
[5, c. 200, 219, 221, 224].

Tesa, 3riAHO 3 AKOKO 3 «MOTASIAY LUMBIAI3ALLIMHOMO»
NnpaBO He TIAbKW i HaBiTb HE CTIAbKM HAAEXWUTb AO
€AEMEHTIB  COLiaAbHO-MIOAITUYHOIO  YCTPOK, aAe
Hacamnepes € CKAAAOBOK 4acCTUMHOK AYXOBHOIO
CBITY AHOAMHM Ta i CBITOrASIAY, BUCTYNa€e pesyAbTa-
TOM MPOSABY MEHTAAbHOCTI 1 EAEMEHTOM CYCMiAbHOT
CBIAOMOCTI, MIATBEPAXYE BUMPaBAAHICTb PO3YMiHHA
NPMBATHOIO NpaBa AK KOHLENTY.

Mpw pPO3rAsiAi MOro nia TakMM KyTOM 30py MpaBo
PO3YMIETbCA SIK iIMaHEHTHO BAACTMBWI LMBIAI3aALT
dEeHOMEH, O OAHOYACHO BUCTYNae SIK eAeMEHT
COLi@aAbHO-MOAITUYHOTO YCTPOKO M €AEMEHT CYCMiAb-
HOI CBIAOMOCTI, € CKAAAOBOIO YaCTMHOK AYXOBHOTMO
CBITY AOAMHM Ta ii CBIiTOrAAIAY, Binobpaxatoumn ysae-
AEHHSA OKPEMUX IHAMBIAIB i CyCMiAbCTBa 3araAoM Mnpo
CTaTyC AHOAMHW, MpaBAYy i KPUBAY, CMpaBeAAUBICT,
AODOPO i 3A0, MOPYLLUEHHA Ta NOHOBAEHHS MpaB, 3A0-
UMH | NOKapaHHA, ryMaHi3m i XOPCTOKICTb TOLLLO.

3 BWKAAAEHOIO BWMAMBAKOTb TaKi BUCHOBKM:
1) KOHUENT € GeHOMEHOM, Lo 3abe3neuye nidHaHHA
AHOAMHOK CBIiTy i cebe Ta cBOro Mmicus y cBiTi. BiH
Ma€ HWU3KY CMIAbHUX PUC i3 TEPMIHO-NOHATTAMM
«KaTteropis» Ta «MOHATTA», ane He € TOTOXHUM iM;
2) «<KOHLENT SIK TaKUIN CAYTyE CaMOCTIMHUM MpeaMe-
TOM AOCAIAKEHHS, ane TakoxX Moxe ByTu MIArPYHTAM
METOAOAOTYHOIO MPUNOMY — «KOHLEMTHOIO MiIAXOAY»
(y T. 4. y rany3i npaBa); 3) npu AOCAIAKEHHSX Y HOPU-
AMYUHIM chepi CAip pO3Pi3HATUM 6a30Bi KOHLEMNTU
(npaBO, cnpaBeAAMBICTb, NMPUBaATHE MpaBo, NpaBa
AOAMHU, CyB’eKT nMpaBa, BAACHICTb, AOTOBIp TOLLO)
i «NpaBOBi KOHUENTWU» («NO3UTUBHUIA» 3aKOH, NPaBO-
BWW IHCTUTYT, MpaBoBa HOpMa, NPaBOBI /OPUANYHI
BIAHOCWHM, NO30B, NPEACTABHMLTBO TOLLO).

KOHLENTHUI MiaXiaA AO3BOASIE 3’ACYBATU CYTHICTb
i 3HAUYEeHHA npasa Ta NPUBATHOIO NpaBsa i 3@ CBOEID
CYTHICTHO € @HTUTE300 BY3bKOMY HOPMAaTUBICTCbKOMY
po3yMiHHIO NpaBa. Lle € Moro cyTTeEBOO NepeBaroto.

BoaHouac ua nepeBara Moxe 6yTn HiBeAbOBaHa,
AKLO He byae BpaxoByBaTWUCA «HOPMATUBHA» CKAA-
AOBa YacTMHa npaBa, OCKIAbKM y TakoMy pasi byae
po3aMuTa Mexa MK NnpaBoM Ta iHLWWMW coujaAb-
HUMKU deHoMeHaMK. AAA TOro, abu YHUKHYTU Takoi
Hebe3nekn, HeObXiAHUM € aHaAi3 npaBa 3 MOrAsAY
BM3HAYEHHSA MOro Micus Y COLiaAbHii cucTeMi B3araai
My NpaBoOBil cUcTeMi 30KpeMa, LLLO6K NOTiM Ha OCHOBI
OTPUMAHOro pesyAbTaTty BU3HAUMTKM 3acapu BnpoBa-
MKEHHS iAel (KOHLENTY) NpaBa y FOPUAMYHI peanil.

Iaes npaBa. Buxopsiun 3 TOro, WO NpuBaTHE
npaBO fK KOHLENT € iAe€lo npaBa, TOPKHEMOCA
NUTaHb peaaisaljii 0CTaHHbOI.

Bisbmemo A0 yBaru Te, WO iAea npaBa € BUXIA-
HWUM AOFYHO MEPLIMM KOMMOHEHTOM MpPaBOBOI
peanbHoCTi. TyT He CTaBWTbCA MWTAHHA MpPO Te,
O AEXWUTb Y MIACTaBI UIEl ipa€l: MpUposa AHOAMHM,
po3yM, 06’EKTUBHUIM NOPSAAOK LIIHHOCTEN, COoLiaAbHi
BIAHOCMHM 4K BOAS i MyApicTb 6ora. laes npasa
€ HanbiAbLL 3ararbHWM, abCTPaAKTHUM BUPAXEHHSM
CYTHOCTI npaBa, MOro «MpOEKTOM» UM 3aBAAHHSM
(«peryAnaTMBHOLO ipe€to»). BoHa € ineanbHUM acnek-
ToM ByTTS NpaBa.

lNpaBoBa iAesl € AQHICTIO HALWIOI CBIAOMOCTI, LLUO
Ma€ BUM3HAUYEHWUI 3MICT, LLLO BUPaXaEe B 3araAbHOMY
NAaHi MOMEHT MOBMHHOCTI. laea npaBa Mae AuLIEe
NOTEHLiMHY AIMCHICTb, Ha BiAMIHY BiA MO3WTUBHOIO
npaBa, ane Lsi NOTEHLINHICTb HACTIAbKK iCTOTHA, WO
3aAa€ HOPMAaTMBHY CUAY MO3UTUBHOMY MNpaBy.

Apyrmm eAeMeHTOM NPaBoOBOI PEaAbHOCTI € 3aKOH
(npaBoBi _HopmMK). [M03UTUBHE NpPaBO 3'ABASIETLCA
Hacamnepea y dopmi 3aKOHY (OAHaAK He 3BOAMUTLCA
AO HbOrO), WO CTAHOBUTb KOHKPETHO-3araAbHi, dpop-
MaAbHO-NO3UTUBHI MPaBOBi HOPMUW. 3aKOH € aKTyaAi-
3aLi€l0 | KOHKPETU3ALLED NPAaBOBKUX iAEW | NPUHLIK-
niB, KDOKOM Ha LUASIXY AO KOHKPETHOro npasa, ane
BiH e He € NPaBOM Y BCilt Moro noBHoTi. Lle npaBo
Ha NeBHOMY eTarni Moro CTaHOBAEHHS.

MpaBoBKIN 3aKOH Mae pi3Hi popmu cBoro ByTTs:
npaBoOBi HOPMW, BIAHOCWHMK, CBIAOMICTb, MpaBo-
cyb’eKTHICTb, MpPaBOBI MNPOLEAYPU, NPOLECYAAbHI
dopmMu, NpaBOBUIA CTaTyC | MPAaBOBUIN pPexuM, npa-
BOBWI AOrOBIip, NO30B i 06BMHYBAUYEHHS TOLLIO.

LLle oAHMM acrnekToM NPaBOBOI PEAAbHOCTI Ha3U-
BatOTb CBIT COLLiIaAbHUX AiM, HANBIAbLL CKAGAHWUMN CBIT,
HaMMeHLW AOCAIAXEHWI i3 no3unuin dinocodii. Mpo-
LEeC COLiaAbHUX B3AEMOAIM BUpaXa€E TaKy CTaAito
y 3AIMCHEHHI NpaBa, Sk NpaBopeanizauif. LeHTpanb-
HOKO irypoto LbOro NpoLecy BUSIBASETLCS CyH'ekT
Ik BUKOHABELIb HOPMMW Y MOr0 BIAHOLLEHHI AO iHLLIMX
Atoaen. Ui BiAHOCUMHKM BUABAAIOTLCA MOXAUMBUMU 3@
HaABHOCTI NEBHUX 3AIOHOCTEN, AKOCTEN AIOAUHMN.

Cawme couianbHi cy6’ekTi, TOOGTO AtOAM Ta iIXHI 06’€A-
HaHHA, € «BaXeAsiMW», 3aBAAKU AKMM ipes npasa
3AIMCHIOETbCSA | BNAMBAE Ha XUTTA. POPMOIO TaKoro
3AIMCHEHHA BUABASIETbCA MPaBOMipPHA MOBEAIHKA.
3AIMCHEHHST NpaBa - Le pe3yAbTytoua Moro xapak-
TEPUCTMKA, L0 MOXe OyTW BUpaXeHa KaTeropieto
npaBonopsaAKy. Ha upoMy piBHI NPaBO K HAAEXHE
NepPExXoANTb Y collianbHe XuTTa [6, ¢. 50-51].

Konizis iHTepeciB y 3aiicHeHHi npaBa. Y npo-
LieCi 3AIMCHEHHA NpaBa iCHYE AOCUTb BMCOKa BipO-
rAHICTb KOAI3iM NpMBaTHMX iHTEPECIB MiX coboto,
a TakoX MpPUBATHUX iHTepeciB i3 MyOAIYHUMMU, AKi
MatoTb BMPiLLYBaTUCA NPaBOBUM LUASIXOM /HOPUANY-
HUMU 3acobamu.
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Bunyck 41

fAK CAyWwHO 3a3HayaB boraaH KicTAKIBCbKUIM:
«1lop0 CyCniAbHOCTI AHOAMHA NOCTaBAEHA B LLIAKOM
ocobAnBe cTaHoBMLLE. TyT ocobucTe 3anepeyeHHs,
HEBW3HAHHSA, CaMOiI30AIOBaHHA HE3piAKa HIiY0oro He
BaXMWTb. CyCMIAbHICTb HArAO BXOAWTb Y XKUTTSH KOX-
HOro cama, nonpu Moro BoA i BaxaHHs. MpaBaa,
3a TenepiwHbOro BWUCOKOTO KYALTYPHOTO PiBHA
i pewTa 6aar pAicTaAM NEBHOMO PiBHS MPMMYCOBOCTI.
AAe pi3HMLA HE3MIHHO iCHYE, i CYCMiAbHICTb 3i CBO-
MW MPUMYCOBMMMU 3anUTaMK KyAu BrepTiwe i 6e3-
rnocepeAHille 3advinae ocobUCTe XUTTA KOXHOrO. ...
3BICHO He ineanbHa cdepa MOPAABHOCTI, a peanb-
Hilla rany3b npaBa HaAIAAE CYCMIAbHICTb L€l BAA-
yeto. MaHyBaHHA CYCMNiAbHOCTI HaA OCOBUCTICTIO TBO-
PUTbCA NPaBOM FOAOBHO 3aBASKM MOr0 BAACTUBOCTI
HEMOBOW 330BHi BAOMAKOBATUCA B XWUTTA AHOAUHMU.
Libomy cnpusie i AepXxaBHa opradiszauif, cnpsamo-
BaHa Ha 3AIMCHEHHSI NPaBOBWMX HOPM, i CUAA TPO-
MaACbKOI AYMKM, L0 CTOITb 3@ HEMOPYLLHICTIO 3aca-
AOBUX MPaBOBUX MPUHLMIMIB, | HApPeLTi, BKOPIHEHI
B KOXHiM OKpeMin Ncuxiui iMmyAbCH, IKi HEeHacTaHHO
BUPUHAKOTb Ha NOBEPXHIO CBIAOMOCTI Ta BUCTaBAS-
tOTb i1 CBOI BAAAHI BUMOTrK» [1, c. 97-98].

BpaxoByoun 3a3HaueHe, AaAi MAeEMO AaTU Xapak-
TEPUCTUKY AMXOTOMIi «MpMBaTHE NpaBo — MyOAiuHe
npaBo», y AKIN «MpMBaTHE MPaBO» PO3YMIETbCA AK
chepa npaBa, Ae PEANI3yETLCA MPUPOAHE «MpaBo
cB0o60AM» AOAMHM, a «nybAiuHe npaBo» - cdepa,
fIKa € MPOAOBXEHHSM i CepepOBULLEM iCHYBaHHSA
ny6AiuHOi BAaAK. MNpuBaTHE NPaBO AK KOHLENT BKAO-
Ya€ HOPMMU W IHCTUTYTH, LLLO BU3HAYaKOTb CTaTyC Npu-
BaTHOi 0CO0bM, i € NIAFPYHTAM 1oro 6yTTa, a nybaiuHe
npaBo, Hapatouu nepesary nybAivuHMM iHTepecawm,
y niacyMKy 3abe3neuye peanisalito npas Ta iHTepe-
ciB NpMBaTHOI 0COOMU.

Take 6auyeHHsI cniBBiAHOLIEHHS cdep npuBat-
HOro Ta nybAiYHOro npaBa FPYHTYETbCA Ha TOMY
AOTIYHOMY MOCWMAA@HHI, O 3araAbHi iHTEpecu - ue
CYKYMHICTb NMPWMBATHUX iHTEpeciB, a ToMy MybAiuHe
npaBo, 3axuMLlaroun 3araAbHi iHTEpecH, 3axullae
i MpuBaTHi iHTEPECK TaKOoX, i HaBnaku, nNpuBaTHe
npaBo Yy MIACYMKY 3axullae 3aranbHi iHTepecwu
[7, c. 165-183]. Y TakOMy KOHTEKCTi CAYLUHUM
3AA€ETbCA 3ayBaXeHHs [eopra EAiHeka, KoOTpui
3a3HayaB, WO «KOXHE MpuBaTHEe MpaBO MOXAMBE
TIAbKM Ha MNIAFPYHTI BU3HAHHS iHAMBIAYaAbHOI OCO-
6UCTOCTi, TOUHilLEe - BHACAIAOK BU3HAHHA MEBHMX
AKOCTEN IHAMBIAQ, 3aBAAKM SKUM BiH HabyBa€e MOX-
AMBOCTI BAGBATUCA AASI 3aXMCTY CBOIX iHTEPECIB AO
CMPUSAHHA AEPXaBHOI BAaAM. YCi npuBaTHi npasa
noB’A3aHi 3 Ny6AIYHO-NPaBOBUMW AOMaraHHsMMU Ha
BWU3HaHHSA i 3aXMCT. YCi NpuBaTHi Nnpasa cnuparoTbCA
TOMY Ha nybaiuHe npaBo» [8, c. 374].

ToMy MOXeMO TEOPETUYHO, aBCTPAKTHO BUOKPEM-
AOBaTW NPMBATHE NPaBO K KOHLEMT, MatouM, OAHAK,
Ha yBa3i, L0 Y peaAbHOMY XMUTTi MOr0 He3anexHe
BiA AEPXaBW, BiA MIATPMMKU AEPXaBHUX IHCTUTY-
Lin 6yTTA MPakTMYHO HEMOXAMBE. 3BICHO, Lie He
03Haya€e 3BEPXHICTb, CBABOAKD AEPXaBM, OCKIAbKM
«AEepXaBHa BAapa € HE BAAAOKO B3araai, a BAaaa,
AIKa 3AIMCHIOETLCS B MeXaX, BCTAaHOBAEHMX NpPaBoM
MeX, i TOMy npaBoBa BAaja. BHacAipOK LbOro BCi
AEPXaBHI akTU MiAAAraroTb NPaBOBIM OLiHLI. BHY-
TPILUHBO AEpXaBHa BAapa obMexeHa AepXaBHUM
npaBoOM Yy LUMPOKOMY ceHci. OpraHizauis aepxas
FPYHTYETbCA Ha NPaBOBUX HOPMax. BoHM yHOpPMOBY-
FOTb YCTPIM OpraHiB AEpPXaBK Ta IXHIO KOMMETEHLLO,
a TaKoX i MOPSAAOK 3aAyYEHHA X A0 BiaAnpaBAEHHS
ixHix 060B’'A3KIB» [8, ¢. 376-377].

Tox NocTae NUTaHHA NPO POAb AEPXABU y NpoLe-
cax BMOPSAAKYBaHHSA CyCMiAbHUX BIAHOCWUH, 3aXWCTy
npaB NpuBaTHKUX OCi6 | peanizauii KoHUeNTy NpuBaT-
HOro npasa.

Cuctema npaBoBoro 3abe3neyeHHs Ta Karte-
ropisa «apumyc». PO3raapatoum Le NUTaHHA, 3ayBa-
XMUMO, LLIO 06’EKTMBHE (MO3UTUBHE) NPaBO AEPXaBK
€ BaXAMBWM COUjaAbHUM PEryAsaTopoM, ebdekTuB-
HiCTb IKOrO BM3HAYaETbCA MOXAMBICTIO 3AIMCHEHHSA
yYaCHUKaM BIAHOCHH iX Cy6’EKTUBHMX NpaB.

MNpaBoBi HOpMKW 3abe3neuytoTb MNEBHI YMOBMH,
HasIBHICTb AKMX CTBOPIOE MOXAMBICTb 3AIMCHEHHSA
0co60t0 NpaB i 3axMCT ix y pasi nopylleHHs. Lie pae
niACTaBKW PO3rASAaTY HOPMK NpaBa (NpaBoBi HOPMK)
AK eAeMEHT CUCTEMW NpaBoBOro 3abesnevyeHHsa -
AEPXaBHO-BAAAHWIM MPUMNUC, AKUM BCTAHOBAKETHCS
ab0 CaHKLIOHYETbCA MPaBUAO MOBEAIHKM.

He moxe 6yTW 3aAMlleHa no3a yBarow Karero-
pia «pUMyC» (<AEPXaBHWUIA MPUMYC», «MYOAIYHUI
NPUMYC»), OCKIAbKM MPaBOBUM BMNAMB Ha Yy4yacHU-
KiB CYCMiAbHUX BIAHOCWMH i BUMKOHaHHA 3abesneuy-
BaAbHOI OYHKLii OCTaHHIX 3AIMCHIOETbCS LUASIXOM
CTUMYAIOBAHHA Ta npumycy. 30Kpema, MOXAUBICTb
AEPXABHOIO NMPUMYCYy AO BMKOHAHHSA BMMOI HOPM
npaBa € OAHIEID 3 O3HaK, L0 AO3BOASIE BIAPIBHATH
FOPUAMYHI HOPMMU BiA iIHLIMX COLLIAABHUX HOPM.

MpaBoBWI NPUMYC (AEPXaBHWIK, @ TaKoX CaHK-
LioHOBaHWI NpuBaTHWMKA nNpumyc) abo Moro MoXx-
AMBICTb € HEOAMIHHOIO O3HAKOK OYAb-IKOrO BUAY
«NpaBoBoOro 3abesneyeHHsa». LA Te3a BUNAMBAE
3 TaKOi 03HaKWM NO3UTMBHOIO MNpaBa, sk MOro Hop-
MaTtuBHiCTb. Aif NPUMYCOBOro MexaHi3My AepXxasu
PO3rAfipaETbCA AK 3acib 3abe3nedyeHHss peanizauii
npaBOBMX NPUMKCIB.

Y BIiTUM3HSAHIN topucnpyaeHLii 6yan cnpobu pos-
MEXYBaHHA «AEPXaBHOrO» Ta «MPUBATHOrO» MNpu-
Mycy. HasuBaau Taki BIAMIHHOCTI MiX UMMK KaTte-



YACOMMCUMBINICTMKN B E B B @ B @ 8@ @ @ @ @ @ @ @ @ @ @ 9

ropismu: 1) cdepa 3acToCyBaHHSA AEPXABHOMO
NpPMMYCYy 3Ha4yHO LIMpLa, HixX cdepa nNpMBaTHOIO
npumycy; 2) cyb’eKT AEPXXaBHOMO NPUMYCY He € CTO-
POHOIO (Y4aCHUKOM) TUX BIAHOCHH, 3 AKUX BUNAMBAE
cnip. Hatomictb ocoba, fika 3acTOCOBYE NPUBATHWI
npumMyc, 3a3B1Yalt € CTOPOHOH CMiPHMX NPaBOBIA-
HOCUWH; 3) MOPSAOK (MpoLEeAypa) 3aCTOCYBaHHA Aep-
XXaBHOMO NMPUMYCY BpEeryAboBaHa 3akOHOM, TOAI K
npoueaypa peaaizauji npMBaTHOro NPUMYCy BU3Ha-
yeHa B 3aKOHi NpubAn3HO [9, c. 413-418].

[MpoTe Npono3uLii LWOAO BUOKPEMAEHHS «MpMUBaT-
HOro MPUMYCy» € HEAOCTaTHbO apryMeHTOBaHUMM.
3rapaemo xoua 6, Lo y BUNaAKY «He crpautoBaHHSA»
nNpuMBaTHOrO NpPUMycy cy6’eKTn BIANOBIAHMX BIAHO-
CMH MOXYTb MEPEHECTN PO3IASIA CMOPY Y CyA, MICAS
Yoro IXHi BIAHOCMHM MNPOAOBXYIOTb PO3BMBATUCA
y MexXax «3BMUaHOro» npaBOBOro PEryAroBaHHSA.
AKLLO XX BOHM AO CYAY HE 3BEPTAKOThCH, TO Y pasi Bia-
MOBMK 3000B’iI3aHOI CTOPOHM MIAKOPUTUCHA NPUBAT-
HOMY NPUMYCY BiAHOCUHW YYaCHUKIB TakKMUX BIAHOCUH
BMOyBatOTb 3@ MeXi NPaBOBOro NMOAs (3BiCHO, AKLLO
NnpWv 3acTocyBaHHi MpMBATHOrO MNpumMycy He 6yae
BUMHEHO NpaBonopyLlleHHs). KpiMm Toro, HaBpsaa uu
BUMNPaBAGHUM € BUKOPUCTAHHA AK KPUTEPID PO3-
MeXyBaHHSA 3a3Ha4yeHMX NOHSATb TiEl 06CcTaBUHM, LLO
chepa 3aCToCyBaHHA OAHOMO 3 HUX € LUMPLLOKD, HiX
iHwoi. Le, wBMAle, MOXHa BBaXaTW HACAIAKOM
peanbHOi NOTPebM y TOMY UM iHLIOMY IHCTUTYTI, AKa
iCHY€E Y CyCniAbCTBi, MEHTAALHOCTI, NPaBOCBIAOMOCTI
AHOAEN TOLLO.

Tomy 6inbLL KOPEKTHUM 3AAETLCS TOBOPUTU NMPO
«AEPXaBHUN» NPUMYC» i «NPUBATHUI NPUMYC, CaHK-
LiOHOBaAHWI AEpPXaBOt», KOTPi BPELTi MOXYTb
6yTM MOeAHaHi B y3araAbHKOUYOMY MOHATTI «nNpa-
BOBWIN (HOPUAMYHMIA) NpuMyc». OCTaHHE, Y CBOO
yepry, 3a3BUYait € TOTOXHMUM MOHSTTIO «AePXaBHUM
NPUMYC».

OTXe, 3BEPHEMOCS A0 XapaKTEPUCTUKM AEPXKaB-
HOro NPUMYyCY, NOYaBLUN 3 NOTo AediHILN.

Tak, C.C. ANeKCEEB BM3HAUYaB AEPXaBHUM Mpu-
MYC fIK 30BHIilLHi BMAMB Ha MOBEAIHKY, KOTPWUM
FPYHTYETbCA Ha OpraHidoBaHi CUAI AepXaBM, Ha
HassBHOCTI y Hel MaTepianbHUX 3HapsiAb BAAAM,
i cnpsIMOBaHWW Ha 30BHILLHE Ge3yMOBHe CTBeEp-
MKEHHS pepxaBHOI BoAi [10, ¢. 106]. A. Kom3tok
AEPXaBHWUIA NPUMYC, 3 OAHOrO HOKy, PO3rAsiAQE SIK
HEBIA’EMHY CKAAAOBY YaCTUHY 3AIMCHEHHST AEpPXaB-
HOi BAAAM, SIK Ti 3acib (MeToa) | Sk OCHOBHY 03HaKy
AepxaBu 3aranoM. 3 iHLWOro 60Ky, Len Npumyc — He
CaMOLiAb, BiH € HACAIAKOM MEBHOI MOBEAIHKM Pi3HMX
couianbHUX cy6’eKTIB, NOBEAIHKM, KA BIAXMAAETLCS
BiA BUMOI MPaBOBMX HOPM, CTAHOBUTb 3arposy BiA-
HOCMHaM, O LUMMW HOPMaMK PETYAKOIOTbCA M OXO-

POHSAIOTLCSA, Ta 3aCTOCOBYHOTLCA 3 METOH YCYHEHHS
Takoi noBepiHku [11, c. 135]. Ha aymky B.T. basu-
AEBA, AEPXABHUI NPUMYC — e 3AIMCHIOBAHUIN KOM-
NETEHTHUMKU OpraHamMu Ta MNocapoBUMKM ocobamu
BAQAHWM BMNAMB Yy BUIASIAI MPUMUCIB  BiANOBIAHOT
NoBeAiHKM (NcuxiyHnn npumyc) abo y dopmi 6es-
nocepeaHboi Aii (PisnuHnin npumyc) [12, c. 40].
A.M. NAyksiHeub nip NPUMYCOM PO3YMIE AiIAbHICTb
YNOBHOBaXeHWX opraHiB (ix mocapoBux ocib), cnps-
MOBaHY Ha NPaKTUYHY peaAidaLiito 060B’I3KOBUX AAA
BMKOHAHHSA [HAMBIAYaAbHUX MPUNUCIB MOB’A3aHUX
i3 nonepeaXeHHAM, MPUMNUHEHHSAM MNPOTUNPABHUX
AifiHb, @ TAaKOX NPUTATHEHHS AO BIANOBIAAABHOCTI, 3a
BIACYTHOCTI iX AOBPOBIALHOI peanizaLii abo HeEMOX-
AMBOCTI Takoi [13, c. 40]. Y AakOHiYHOMY BapiaHTi
npMMyC BM3HaAualOTb AK BMNAMB Ha ocoby abo Ha
MaWHOo cy6’eKkTa NpaBOBIAHOCWMH i3 METOH AOCAr-
HeHHs1 6axaHoi NoBeAIHKM abo NEBHOrO pesyAbTaTy
[14, c. 146-151].

CyTHICTb AEPXaBHOIoO MPUMYCY XapakKTepU3yroTb
yepe3 MOro 03HakW, Ha3MBaKOUW CEpep OCTaHHIX,
30KpeMa, Te, L0 BiH: 3AIMCHIOETbCA Bip IMEHI Aep-
XaBu il opraHamu abo iHWKUMK dirypaHTamu; Mae
NpPaBOBMI XapakTep, OCKIAbKM 3aCTOCOBYETbCSH
Yy BU3HaAUYEHUX 3aKOHOM ¢opMax, Ha 3aKOHHUX MiA-
CTaBax BIAMOBIAHUMW KOMMETEHTHUMW OpraHamu
[15, c. 450]; 3aiMCHIOETBCA Yy 3B’A3KY 3 HEMpaBo-
MiPHOK MOBEAIHKOI YYaCHUKIB PETYAATUBHUX Mnpa-
BOBIAHOCHWH; Bip0OpaXxxae KOHOAIKT MiX AEPXaBHOMO
BOAED, BMPAXEHOK Yy HOPMi npaBa, W iHAMBIAY-
AAbHOK BOAEHD 0Ci6, WO ii MOPYLIWAK; € 30BHILLHIM
BMNAMBOM Ha cyb’ekTa 3 METOH NMPUMYCWUTU OCTaH-
HbOrO A0 BMKOHAHHA MPaBOBWX MPUIMUCIB LUASIXOM
BMNAMBY Ha MOro HemanHoBy abo MalHOBY cdepy;
3AIMCHIOETBCS 3@ AOMOMOTOK  HOPUCAMKLIMHUX,
npaBo3acTocoBYMX akTiB. Cami no cobi pPUANYHI
HopMK nepepbayatoTb AMLLE MOXAMBICTb MPUMYCY.
PeaAbHO BAAAHO-NPUMYCOBI BAQCTUBOCTI NPaBOBOro
PEryAtoBaHHS KOHLEHTPYHOTbCA B akTax 3acCTocy-
BaHHA npaBa [16, c. 158]. MiaTpMMytoun Lo TE3y,
3ayBaXmMMO TaKoX, LWO nNpaBoBe 3abe3neyeHHs
BMNPOBAAXEHHS Y ByTTA CYCMiAbCTBA KOHLIENTY MpU-
BaTHOIO MpaBa Mae€ MOASiraTM HE AMLLE Yy BMAAHHI
HOPMAaTMBHUX aKTiB, ane 1y NOCTIMHOMY M eDEKTUB-
HOMY HarAsiAi 3a IXHbOI peaaisaui€to.

BUCHOBKM 3 AOCAIAKEHHA Ta NepcneKTUBM
NoAAAbLUUX PO3BIAOK Y LboMy Hanpami. Mipbusa-
FOUM NIACYMKM HALLOro AOCAIAXKEHHS, 3aNPONOHYEMO
TaKi NOAOXEHHSA.

Ana  3abesnevyeHHA BMNPOBAAXEHHA y OyTTa
CyCMiAbCTBa KOHLENTY «MpMBATHE NpaBoO» AepXXaBa
K OAMH i3 HaMBaXAUBILLMX EAEMEHTIB MexaHi3my
opraHisauii XMTTS UbOro CycrniAbCTBa Ma€ 3AiMC-
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HIOBaTU B MeXax MPaBOBOro NMOAS HU3KY 3aXOAiB.
TakMum uMHOM BipDYBaETbCA «0O’€KTUBI3ALLIS» KOH-
LenTy NpUBaTHOro NpaBa, nepexiap moro 3 aberpak-
THOMO UMBIAI3aLLIMHOIO piBHA Ha pPiBEHb LiHHOCTEN,
KaTeropin, IHCTUTYUIM BIANOBIAHOI AepxaBu. Bip
AEPXaBW BUMaratoTbCa 3HauHi 3yCMAAS, Wo6 BNpo-
BaAWTU 3a3HauYeHi UMBIAI3ALLIMHI PEHOMEHM, iAEONO-
rif0 TOLLO Y XWUTTA CyCMiAbCTBA. Takux 3yCUAb MOXe
AOKAAAATU He AMLLIE AepXaBa, a M CycniAbCTBO 3ara-
AOM. Taka yMOBa He € 060B’A3K0BOIO, ane 6e3 Lboro
AOCAITH ycnixy HabaraTto Baxue.

OTXe, Ma€E NTUCA He AWLLE NPO AepXaBHe, ane
M HepepxaBHe (rpOMaACbke) 3abe3neveHHst peani-
3auil KOHUENTY NPUBATHOrO Npasa.

3yCUAAA  AepXaBKM MO npaBoBoMy 3abesne-
YEHHIO peaAidauii KOHUENTY MOXHa KAaCUdiKyBaTH
TakKMM YMHOM: 1) METOAOAOrIYHE Ta AOKTPUHAAbHE

3abes3neueHHs; 2) 3akoHopaBYe 3abesneyeHHs;
3) 3abe3neueHHs HaAeXHOI peanisalii HopM 3aKo-
HOAA@BCTBa, AKi CTOCytoTbCcs 06’eKTa 3abe3neyeHHs,
32 AOMOMOIO BIAMOBIAHMX A€PXABHUX iHCTUTYLIN,
cyA0BOi cuctemu; 4) iHdopmauiiHo-nponaraHAMCT-
Cbke (BMXOBHe) 3abe3neuveHHs; 5) opraHisauiiHe
3abe3neveHHs.

AO HeAepXaBHOro (rpPoOMaACbkoro) 3abesne-
YEHHA peaAi3auil KOHLeNnTy nepeaycim BapTo Bia-
HecTu: 1) cBiTOrAiAHE 3abe3neyeHHs MIAPYHTS.
LLiHHOCTI, iHCTWUTYUji, KaTeropii, NOHATTH, SKi BNpPO-
BaAXYHOTbCS, MatoTb abo 6yt apanToBaHUMKU AO
BU3HAHMX CBITOMAAAHMX 3acap; 2) AOKTPUHAAbHE
3abe3neyeHHs - y TiM MOro YacCTWHI, LLO BUHUKAE
He3aneXHO BiA 3aBAAHb AEPXAaBM LLOAO HayKOBMX
po3pobok; 3) bopMyBaHHA BiANOBIAHOI NPaBOCBIAO-
MOCTi HaCeAeHHSA.
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KOHLENT MPUBATHE NPABO» TA NPOBAEMU MO0 PEAAISALLII

MaclutabHe OHOBAEHHSI BITYM3HAHONO LMBIABHOTO 3aKOHOAABCTBA, MOAEpPHi3auis LIMBIAbHOMO Koaekcy YKpaiHu
3 MeTolo 3abe3neyeHHs MakCHMaAbHOI BIAMOBIAHOCTI MOro HOPM CyYaCHUM BMMOram, NPUPOAHO, aKTyaAi3ye AOCAI-
AKEHHSI NPOBAEM CTBOPEHHSA AOCKOHAAOIO KOHLIEMTYaAbHOro MiArPYHTS BiAMOBIAHMX npoueciB. BopHoUYac BaXAMBUM
€ BM3Ha4yeHHA 3acobiB peanizalii KOHLENTY NPUBATHOIO NpaBa Yy MpaKTULL 3aKOHOTBOPYOCTI Ta NPaBO3aCTOCYBaHHSA.
BaacHe, Bia yCnilWHOro BUPILLIEHHS LMX ABOX 3aBAAHb 3aAEXMUTb i YCMiLLHICTb OHOBAEHHSA LIMBIALHOIO 3aKOHOA@BCTBA
YKpaiHu, i ycnix apanTauii BiTYN3HAHOI MPaBOBOi CMCTEMU AO MpMBaTHOro npasa €C. CTaTTa NpMCBAYEHA aHaAi3y Toro,
AIK KOHLLeNT NPMBATHOMO NpaBa Mae BMAMBATU Ha KOHLEMLIT OHOBAEHHS LIMBIABHOIO 3aKOHOAABCTBa YKpPaiHU Ta SKUM
UMHOM BiH MOXxe ByTW peani3oBaHWii Ha NPAKTULL.

Y cTaTTi AOCAIAKYETbCA NPMUBATHE NPABO AK KOHLENT. BoaAHOUYac npyBaTHE NpaBO XapaKTepPU3YETbCA AK LMBIAI3aALLiN-
HWUI deHoMeH. BuaHauatoTbess 3acobu peanisaLii KOHLENTy NpMBaTHOMO NpaBa. AHaAi3yTbCA 3acoby MOro NpaBoBOro
3abe3rneyeHHs, a TakoX 3HAUYEHHSI AePXXaBHOIO i CAHKLLIOHOBAHOIO AEPXaBO NPWBATHOIO NMPUMYCY.

3pobAEHO BUCHOBOK NPO Te, L0 AN 3abe3neyeHHs BNpoBaAKEHHS y ByTTA CycniAbCTBa KOHLENTY «MpUBaTHE NpaBo»
AEpXaBa SIK OAMH i3 HAMBaXAMBILLMX EAEMEHTIB MeXaHi3My OpraHisauii XXMTTS LUbOro CycniAbCTBa Mae 3AIMCHIOBATU B
MeXax MpPaBOBOro MOAA HW3KY 3axOAiB. TakMM UYMHOM BiAOYBa€eTbCsl «06’€KTMBI3aLis» KOHLENTY NPWBATHOMO Mpasa,
nepexia Moro 3 abCTPakTHOro UMBIAI3aLIMHOIO PIBHS Ha PiBEHb LIHHOCTEN, KATeropii, iIHCTUTYLLIM BIANMOBIAHOT AEPXaBM.
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Bian aAepXaBu BUMararoTbCa 3Ha4Hi 3yCUAAA, OO BMPOBAAUTU 3a3HAYeHi LUMBIAI3aLINHI deHOMEHW, IAEOAOTiO TOLLO
Y XUTTA CyCMiAbCTBa. TaKMX 3yCUAb MOXE AOKAAAATU He AULLIE AepXaBa, a M CycniAbCTBO 3aranoM. Taka ymoBa He €
060B’A3K0BOI0, ane 6e3 LbOoro AOCArTH ycnixy Habarato Baxue.

OTXe, Ma€e UTUCA He AWLLE NMPO AePXaBHE, ane N HeAepXaBHe (rPOMaACbke) 3abeaneueHHs peaaizalii KoHUeNTy
npvBaTHOro Npasa.

KarouoBi croBa: npaBo, NpMBaTHE NpPaBo, KOHLENT, iAnest NpaBa, peaAidaLlis npaBa, AEPXaBHUN MPUMYC.

Kharytonov Yevhen, Kharytonova Olena

THE CONCEPT OF “PRIVATE LAW” AND PROBLEMS OF ITS IMPLEMENTATION

Large-scale updating of domestic civil legislation, modernization of the Civil Code of Ukraine in order to ensure
maximum compliance of its norms with modern requirements, for sure, actualizes the study of the problems of
creating a perfect conceptual basis for the relevant processes. At the same time, it is important to determine the
means of implementing the concept of private law in the practice of lawmaking and law enforcement. In fact, the
success of updating the civil legislation of Ukraine and the success of adapting the domestic legal system to private
EU law depend on the successful solution of these two tasks. The article is devoted to the analysis of how the
concept of private law should affect the concept of updating the civil legislation of Ukraine and how it can be
implemented in practice.

The article examines private law as a concept. At the same time, private law is characterized as a civilizational
phenomenon. The means of implementing the concept of private law are determined. The means of its legal support
are analyzed, as well as the significance of state and state-sanctioned private coercion.

As a result of the study, it was concluded that in order to ensure the introduction of the concept of “private law”
in society, the state, as one of the most important elements of the mechanism of organizing the life of this society,
must take a number of measures. Thus, the concept of private law is “objectified”, its transition from the abstract
level of civilization to the level of values, categories, institutions of the state. The state requires considerable efforts
to implement these civilizational phenomena, ideology, etc. in society. Such efforts can be made not only by the state,
but also by society as a whole. This is not necessary, but it is much harder to succeed without it.

Therefore, it should be not only about state, but also non-state (public) support for the implementation of the
concept of private law.

Key words: law, private law, concept, idea of law, realization of law, state coercion.
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NMPABOBE CI'IIBBIﬂLHOLI.IEHHFI CTPOKIB 34IMCHEHHA
PEFTYNATUBHOIO U OXOPOHHOTIO UUBINIbHOTO MPABA

MocTtaHoBKa npobAeMM. 3 OrAAAY Ha 3HAUHY pis-
HOMaHiTHiCTb Cy4acHuUX LI,VIBi/\bHVIX npaBOBIAHOCHH
ynpaBAeHoro cy6’ekra, onoooﬁy peaaizalji ToLo AK
3araAbHa HeOOXiAHICTb BUIASIAGE iCHYBaHHA PI3HUX
3a HOPUAMYHOK MPUPOAOKD CTPOKIB AN peanidaLii
cy6’EKTMBHOIO MaTepiaAbHOro npasa. HuWHI B HaLWil
LUMBIAICTMYHIN Hayui Ta MPaBO3aCTOCOBHIN NpaKTULI
NMPOAOBXYHTbCS AUCKYCii CTOCOBHO BiAHECEHHS Pi3-
HUX KOHKPETHUX CTPOKIB, L0 BU3HAYaOTb TPMBAAICTb
OKPEMMUX NOBHOBaXeHb UM 060B’A3KIB 0COOU, AO TUX
UM iHWKX BUAIB. TOMY NUTAHHSA BU3HAYEHHA NpaBo-
BOI CyTHOCTi TOIO YM iHLIOrO LMBIABHOTO CTPOKY MpPO-
AOBXYE 3aAMLUATUCA akTyaAbHUM. Ha Haw norasa,
BU3HAYaAbHUM MOMEHTOM, SIKWW BMNAMBAE Ha ANdeE-
peHLUiaLito UMBIAbHUX CTPOKIB, € 3HAXOAXKEHHSA MaTe-
piaAbHWX BIAHOCWH Y PEryASTUBHOMY abo B OXOPOH-
HOMY CTaHi.

Meta cTatTi noAsirae B PO3rAIAl MUTAHHA NpPo
MOPIBHSAHHSA CTPOKIB  3AIMCHEHHSI  PEryAATMBHOIO
LMBIABHOIO MpaBa Ta CTPOKIB peaAidalii npaBa Ha
3axMUCT y pasi NpaBonopyLLEHHS.

BuKnaa OCHOBHOro Martepiany AOCAIAKEHHSA
3 NMOBHUM OOrpyHTYBaHHAM OTPUMAHUX HaAYKO-
BUX pe3yAabratiB. PeryanaTMBHE UMBIAbHO-NPaBOBE
NnpaBOBIAHOLLEHHS CKAAAAETLCA Ta Peani3yeTbCa 3a
YMOBM HaNEXHOT0 3AIMCHEHHSI CBOrO npaBa ynpas-
HEHOK 0C0o60t0 Ta BIAMOBIAHOMO HAAEXHOrO BUKO-
HaHHS cBoro 060B’A3Ky 30060B’A3aHO 0COO0H0.
MpaBo KpeanTopa, WO BUMNAMBAE 3 TaKOrO PEryAs-
TMBHOIro 3000B’I3aHHA, HE HapiAeHe BAACTUBICTHO
NPUMYCOBOI peanidallii, OCKIAbKM BOHO HE Cymnpo-
BOAXYETbCA TaK 3BaHMMMW MPUMBOAAMW AO MO30BY
[1, c. 215-219], 30KpeMa He MNopyLleHe HWUMHU
ocobamu. Koau x BiABYBaETbCA NMOPYLLIEHHNA UMBIAb-

HOro npaBa, BOHO HabyBa€e 3AaTHOCTI ByTH 3axuLie-
HUM, i TAKMI 3aXUCT HE MOXXE OXOMAKOBATUCA MEXaHi3-
MaMu, MpUTaMaHHUMKU MPaBOBOMY PENYAIOBAHHIO
PEryASITUBHUX B3AEMWH, HaBiTb 3 YypaxyBaHHAM
TpaHchopmaLin cyd’eKTMBHOMO npasa. Takoi No3uuii
MOCAIAOBHO AOTPUMYIOTBCS PAA 3HAHUX YKPATHCbKUX
umBinicTiB. Hanpukaaa, H.C. Ky3HeuoBa, BM3Haua-
FOUM CaMOCTIMHICTb 3aXMCHOro npaBa ocobu, NopiB-
HIOE MOTO 3 iHLWMMM CYD’EKTUBHUMMU NpaBaMu, KOTpI
MOXYTb 3AIMCHIOBATUCS HOCISIMM Ha CBili PO3CyA Ha
3acajax AMCMO3UTMBHOCTI Ta BIAbHOIO BOAEBUSAB-
AEHHS, N03anK AA MPaBa Ha 3axMCT 3aKOHOAABLIEM
BCTAHOBAEHO 3araAbHUM AN LUMBIABHUX MPaB PEXUM
NpaBoOBOro peryatoBaHHA [2, ¢. 30].

Y nybAIiUMCTUYHIN AiTepaTypi NUTaAHHA 4acoBoOi
BM3HAYEHOCTI MiA Yac 3AIMCHEHHS B3AEMOAIN pery-
ASITUBHOIO M OXOPOHHOIO MOPSAKY AOCAIAXKYBaAAMUCSH
TakuMK BUeHMMMU, Ak A.l. Menep, B.M. MpubaHoB,
B.B. Ayub, B.B. BytHeB, .®. Enicenkin, C.0. Cain-
YeHKo. HUMM 3AIMCHEHO aHaAiI3 TEMMNOPAAbHOI CKAA-
AOBOI yacTMHW npaBa 0COOM Ha BYMHEHHSI BAAC-
HUX TPOAYKTUBHMX AiM i BMMaraHHa HeobxiaHOT
NOBEAIHKM BiA KOHTpareHta fK Mip 4ac HaAeXHoro
BMKOHAHHS, Tak i micas npaBonopyleHHs. OaHak
OKpPEeMi B3aEMOAIT, 0COBAMBO y NAOLLMHI MPaAKTUUHOT
peanaizaLjii cy6’eKTMBHMX NOBHOBAX€EHb HOCISI NpaBa
Y yaci, 3aAMLLaTbCA BUBYEHUMU HEAOCTATHBLO. TOX
BWHWKaeE Barato cynepeyvok i pisHobaueHb, 3o0kpema
LLOAO 3'SICYBAHHSI TEMMOPAAbHOI MEXi, KOAU MNpu-
MUHAETbCA PETYASTUBHUM CTaH MaTepiaAbHUX BiA-
HOCWH i BUHUKAE NPAaBO Ha 3axWCT, Y T. U. LLUASIXOM
npeA’aBAEHHSI MO30BHOIO AOMAaraHHs i 3AIMCHEHHSA
npaBa Ha NpMMYyC 3@ AOMOMOIO0 HPUCAMKLIMHOIO
opraHy - cyay. lNpeameTom uji€el npaui € NOPiBHAAb-
HUW aHaAi3 ABOX 30BHILUHbO CXOXWX, ane AoCTaT-
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HbO Pi3HMX 3@ CYTHICTIO Ta NPU3HAYEHHAM MaTepi-
aAbHO-MPaBOBKX CTPOKIB: MPUCIYHWUX | A@BHICHUX
(no30BHOI AaBHOCTI). Ha 6a3i AeTanbHOro aHaaisy
FOPUAMYHOIO 3MICTY BKa3aHMX TEMMOPAAbHUX ABULL,
6yae 3AIMCHEHO BUOKPEMAEHHST KOXHOTO 3 LIMX CTPO-
KiB, LLO | CTAHOBUTb METY AOCAIAXKEHHSA.

Y Hawin poboti aBTOp He noAemisye i3 npu-
BOAY BM3HAUEHHS MOHATTA MPEKAK3UBHOIO (Npu-
CiYHOro) CTPOKY: BOHO BMKAQAEHE B iHLUMX Npausx
[3, c. 183-213] i po3ymieTbCA SIK BCTAHOBAEHWUM
nepioa AN BUMHEHHS MOBHOBAaXHOK 0COO0H OAHO-
CTOPOHHIX Ail GaKTUYHOrO NOPSAAKY, CNPAMOBAHMX
Ha HabyTTs, 36epeXeHHsA UM 3MiHy iHLWoOoro cyb’ek-
TMBHOIO MaTepiaAbHOro npasa. Kepyouncb Takoto
pediHilieto, MOXeMO CKas3aTu, WO A0 0OMEeXeHUX
MNPUCIYHMMM  CTPOKaAMM HanexaTb, HanpUKAaa,
NpaBoO CMAAKOEMUS Ha MPUUHATTA CNAALLUMHK BiA
AHSA 1T BIAKPUTTS, NPaBo BiaLLYKyBaTK 3arybaeHy piy,
6€3A0rAAAHY AOMALLHIO TBaApUHY Towo [4, c. 94].
IHOAI HaBITb y TUX BUNAAKax, KOAW peaAisaLia mare-
piaAbHOro NpaBa BiAOYBAETLCA LLUAAXOM 3BEPHEHHS
AO CyAy, Tex Tpeba roBopuMTW MPO CTPOKKU 3AiNC-
HEHHS HE OXOPOHHOrO, a PEryAaTMBHOIO NOBHOBA-
XEHHS. Tak, nicaa nybaikauii y 3MI npo nopylieHHs
NPoBaAXeHHA Npo 6aHKPYTCTBO KPEAUTOP Mae
3BEPHYTUCA 3 BMMOIOK AO TOCMOA@PCHKOro CyAy
NPOTArOM OAHOIO Micsus. Y uMx BUNapkax inetbcs
He NpPOo NO30BHY AABHICTb, @ NPO CTPOKOBE MaTepi-
aAbHe NpaBo, a NepioA Moro peaaisadii Mmae npuciu-
HUKN XapakTtep.

Y HayKoBil UMBIAICTUYHIN AiTepaTypi NPUNHATO
BBa)atw, LLO NPUCIYHI CTPOKU 3a CBOEIO FOPUANYHOIO
CYTHICTIO HaMbinbll HaBAMXEHI A0 MO30BHOI AaB-
HOCTI, apXe 3 iX CMAMBOM MOB’A3YETbCA MPUNUHEHHSA
Cy6’eKTMBHOrO NMpaBa Ta MOXAMBOCTI MOr0 CyAOBOTO
3axucty. OTxe, BiAbLUICTb AOCAIAHWKIB TpaAMLIMHO
BMBYAAM MPUCIYHI CTPOKKU CamMe NMOPIBHAHO 3 NO30B-
HOI A@BHICTIO. BinbLL TOro, HayKoBL YacTo He Bba-
YaAu Cepro3HMX BIAMIHHOCTEM MiX A@BHICHUMMU
Ta MPEKAO3MBHUMM CTPOKaAMM, BBaXarouu ix ABomMma
pi3HOBMAGMW EAMHOMO LIMBIABHO-NPABOBOrO iHCTU-
TyTy [5, €. 255-262]. B 060X BUNaakax MOXAUBICTb
peanisauii UMBIAbBHOIO MpaBa MNoB'A3aHa 3 aKTUB-
HUMW (HILIaTUBHUMU AISMWU CaMOro KpeauTopa,
AKI BiIH MAa€ BUMHUTM B YCTAHOBAEHWMX TEMMOPaAb-
HWMX Mexax. [licas 36iry Takoro CTpOKy peaaizauis
npaBa € HEMOXAMBOI, a came cyb’eKTMBHE npaBo
NPUNUHAETbCA. AKLLO Al NpaBa obMexeHa Yacowm,
BIANOBIAHO ObMeXeHa CTPOKOM i MOXAMBICTb BUM-
HEHHSI KPEAMTOPOM BKa3aHWUX Ail. I3 3aKiHUEHHAM
iCHYBaHHA NpaBa NPUMNUHSETLCA | KOPECMOHAYHUNIA
Momy 060B’A30K BOPXHMKA, TOX HEBUMHEHHS Ail
He Aa€ 3MOrM ynpaBHEHOMY CYH’eKTY AOCAITU METH

LUMBIAbBHOIO MPAaBOBIAHOLIEHHS — peaAisalii cBOro
mMaTtepiaAbHOro rnpasa.

3pnaBanocs 6u, 3mMicT cy6’eKTMBHOIO NpaBa Hocis,
0OMEeXeHOro MO30BHOK AABHICTHO Ta MPUCIYHMM
CTPOKOM, OAHAKOBWUW - MPaBOMOYHICTb Ha BAACHI
aKTUBHI Al 3i CMAMBOM BCTAHOBAEHOMO NePioAy Npw-
NMUHSETbCSA, aAe HAaCMpaBAi Lie HE TaK, IXHSA FOPUANYHA
npUpoAa BiaMiHHA. He MOXHa noroamtucs i3 1Bep-
AKEHHAM, LLLO 3aKiHYEHHSA NMPUCIYHOTO CTPOKY OAHO-
YyacHO noralwae nputamaHHy 3axMCHY BAACTUBICTb
npaga. [loracutMm MOXHa AMLLE Te NpaBo, WO BXE
BUHWUKAO, TOOTO MOBHOBAXEHHS, IKE iCHYE. FAKLLO X
NPOTArOM MPUCIYHOrO CTPOKY MaTepiaAbHE Mpaso,
3AIMCHEHHA SKOTO MOASIrAE Yy BUMHEHHI MNEBHMX
AKTUBHMX Ail, He ByAO peanizoBaHe, HEMaE MiACTaB
rOBOPUTM MPO MOro nopylleHHs. ficaa 3akiHuYeHHSA
nepioay Aii NpaBOBCTAHOBAKOKOYOIrO NOBHOBAXEHHS
ocobu, Wwo He ByAO peanizoBaHe CaMWM HOCIEM,
NpaBoO Ha 3axMCT HE MPUMNMUHAETLCHA, BOHO NPOCTO HE
BUHWKaAE. OTXe, HEMPABUAbBHO CTBEPAXYBATHU, HibK
3i CNAMBOM CTPOKY Aii cy6’'€KTMBHOrO nNpasa npunu-
HAETLCA | NPaBO Ha MOro CyaoBUI 3axmUCT. OXOPOHHE
NPaBOBIAHOLWEHHA HE MOXE MPUMUHUTUCA, NO3asaK
BOHO B3araAi He BUHMKaAO.

AOCUTb 4aCTo NMOMMWAKKU Yy BU3HAYEHHI Xapak-
Tepy NpaBOBIAHOLWIEHHS, KOTpe nepebyBae y nes-
HOMY CTaHi, CMPUYUHEHI HENpPaBUAbHOK OLIHKOI
MOMEHTY, KOAU B OKPEMUX 3000B’A3aHHAX GAKTUUHO
BiABYAOCS NPaBONOPYLLEHHS, @ 0TXe, MPUMUHUAUCS
PEryAsITUBHI B3aEMMWHM Ta BUHUKAO OXOPOHHE npa-
BOBiAHOLWIEHHSA. €.0. KpalleHiHHIKOB, BBaXarouw,
L0 BMMOra BKAAAHMKA AO YCTaHOBM OHaHKy npo
BMAQUYY BKAGAY € PEryAATUBHMM MPaBOM, a OXO-
POHHE MOBHOBAXEHHA Takoro CamMmoro 3MiCTy BUHU-
Kae ALIE B pasi BiAMOBM y BCTAHOBAEHWI CTPOK
BMKOHaTM BKa3aHy Bulle BuMmOry [6, c. 52-53],
YOMYCb 30BCiM MO-iHLLIOMY 06rpyHTOBYE BiAHOCKHM,
KOTPi BUHUKaIOTb NpW CcTpaxyBaHHI. BiH BKaaye, L0
OXOPOHHE NMOBHOBaXEHHSA (a OTXe, | CTPOK AABHOCTI)
3a BUMOramMmm AO CTPaxoBMKa MOUYMHAETLCS BiA vacy
HaCTaHHS CTPaxOBOro BUMAAKY, MOCTYAIOKOUM MOX-
AMBICTb BUHMKHEHHS OXOPOHHOI BUMOTM LLOAO CTpa-
XOBOI BMIMAATK HE BiA Yacy NpaBONOpPYLUEHHS, a Bip
NeBHOI HENTPaAbHOI MNOAIT (CTPaxoBOro BWMMAAKY),
HaCTaHHSA NeBHOI pAaTK [7, €. 56-571.

Ha Haw noraap, BKaszaHa Te3a € MOMMAKOBOWO,
ane 1l NPUXMABHUKM BCE X BKa3ylTb Ha Taky MOX-
AMBICTb | IK HAMBIAbLL HAOYHUW MPUKAAA HABOAATb
OXOPOHHE NMPaBOBIAHOLLEHHS, A0 CKAAAY SIKOTO BXO-
AWTb BMMOra Npo BMUMAATY CTPaxoBOI CyMM, KOTPE,
Ha X MEPEKOHAHHSA, BUHUKAE BiA MOMEHTY CTPaxo-
BOrO BMMAAKY. TOX BUHWMKAE MUTAHHA: Y4 € BUMOTa
npo ChAaTy CTPaxoBOI CyMW OXOPOHHO-NPaBOBUM
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NMOBHOBaXEHHSAM 0COOM, @ TaKoX UM MOXe BOHa
oTpUMaTU BUIASA MO30BHOIO AoMaraHHa? [licas
HaCTaHHS CTPaxoBOro BWUMAAKY Yy CTpaxyBaAbHMWKa
3'ABASIETbCA MPaBO BMMOTMU BiA CTPaxOBUKa Nepea-
6aueHoro AOroBOpoM UM 3aKOHOM PO3Mipy CTpaxo-
BOI BMNAATU. AKLIO NPUMYCTUTH, WO CTPaxyBaAbHUK
He 3BEepPTaETbCH 3 TakKOo BMMOIOK AO KOHTpareHta
NPOTArOM BCTAHOBAEHOIO CTPOKY, TO BiH HaAaAi
BTpaya€e MOXAMBICTb AASl LLbOTO, aA€ Lie HEe OXOPOHHE
BIAHOLLEHHS, @ KAQCUYHUI BUNAAOK PETYASITUBHOIO
3060B’51I3aHHA, KOTPE BMHMKAO BiA UYacy HacCTaHHSA
BIAKAGAAABHOI YMOBM Ta CTPOK BMKOHAHHA SKOMO
BM3HA4Ya€ETbCA MOMEHTOM BUMOTU YNOBHOBAXEHOIO
(cT. 530 LIKY). EAnHOMO 0COBAMBICTIO € Te, LLIO NPaBO
Ha 3BEPHEHHSI AO CTpaxoBWKa OOMEXeHe 4acom,
BM3HAYEHWUM Yy AOrOBOpPi abo HOPMAaTMBHO.

OTXxe, CTpaxoBWi BWNAAOK MPU3BOAUTL AO
BUHUKHEHHSI PErYAATUBHOIO npasa, AKOMY KOpec-
MOHAYE PEryAATUBHUM O0BOB’A30K 3AIMCHUTM CTpa-
XOBY BuMAarty. | avwe y pasi HEBUKOHAHHSA BKa3a-
HOro 060B’AAI3Ky Y BCTAHOBAEHWI AOrOBOPOM UM
npaBMAaMK CTPaxyBaHHS CTPOK BiABYyAETbCS Mopy-
LUEHHS1 BKa3aHOro cyb’eKTMBHOro npaea. Came Bip
LUbOro MOMEHTY Yy CTpaxyBaAbHUKa BWHWUKAE OXO-
POHHE MOBHOBAXEHHSA, WO Moxe ByTW MpPMMYCOBO
peanizoBaHMM 4epes3 cyA. biabwe Toro, HeBUKO-
HaHHSA LbOro 060B’A3KY CTPAXOBMKOM MOPOAXKYE He
OAHY, @ AeKiAbKa OXOPOHHO-MPaBOBMUX BUMOT (KOTpI,
3BICHO MOXYTb LUASIXOM peaaisauii poomaraHb 6yTn
NPMMYCOBO peani3oBaHi 3a AOMOMOIOK HOPUCAUK-
LiMHOro opraHy): Tak, CTpaxyBaAbHUK MOXE BUMa-
raty CnAaTM CTPaxoBOi CyMMU, BiALLKOAYBaAHHS HaHe-
CEHUX HEHaNEeXHUM BUKOHAHHAM 36MTKIB TOLLO.
OueBMAHO, WO TAKMX BUMOT OXOPOHHOIO 3MICTY BiH
ax HiflK HEe Mir NpeA’ssBUTU KOHTPareHToBi Biapasy
MiCASl HAaCTaHHA CTPaxoBOro BMnaaky. Omxe, niacta-
BOIO ANl BUHWMKHEHHSI B 0COOM OXOPOHHOrO npasa
Ta npaBa Ha MO30B € HE HACTaHHSA CTPaxoBOI NOAI,
a MNoOPYLUEHHS CTPAXOBMKOM PEryASiTUBHOIO cyb’ek-
TUBHOIO npaBa CTpaxyBaAbHWKa Ha OTPUMaHHSA
CTPaxoBOI BUMAATH.

ToX MOXeMO AIMTU BUCHOBKY MpPO Te, LLO CTPaxo-
BUIN BMMNAAOK He € 0OCTAaBMHOLO, KA NEPELLIKOAXKAE
3AIMCHEHHIO BIAMOBIAHOrO NpaBa Ha OTPUMAHHS
CTpaxyBaAbHUKOM CTPaxOBWX KOLWITIB, a came Lue
npaBo BiAPa3y He CTae OXOPOHHUM, fK NPO Lie iHOAI
BKa3yeTbcsa B Aitepatypi [8, c. 40-41]. CtpaxoBui
BMMAAOK AULL BCTAHOBAKOE MOYATOK Ail BiAMOBIAHOTO
PEryASTUBHOIO NpaBa BUMarati CTpaxoBoi BUNAATH.
TakoMy MOBHOBaXeHHIO KopecrnoHaye o6oB's-
30K CTpaxoBMKa MpPOTArOM BU3HAYEHOIO CTPOKY
BUNAATUTU TpoLWi. AuLe y pasi MOpYyLEHHA LbOro
000B’s13Ky 3'ABASIETbCSA OXOPOHHE MPaBO BUMOIMU,

fKEe MOXE MaTWu BUIASA MaTepiaAbHOro npaBa Ha
no30B abo NO30BHOrO AOMaraHHs.

MopibHI AOKTPUHAABHI KOAI3ii crocTtepiratotbes
TaKOX MPU OUiHUi HPUAMYHOIO 3MICTy BIAHOCWH,
NoB’sI3aHMUX i3 TEMMNOPAAbHUMW UYMHHUKAMMK, LLO
PErYAKOTb MEXaHi3M MPUMHATTA CNaALLUMHK. AKLLIO i3
CYTHICTIO CTPOKY Ha MPUMHATTA CNaALLMHK BCe BinbLU-
MEHLL 3P03YMIAO (e KAACUYHWI MPUCIUHKIA Nepioa,
AKMI 0OMEXYE TPUMBANAICTb CEKYHAAPHOrO Npaga), To
CTOCOBHO YaCOBWX XapaKTEPUCTUK i caMoro 3micty
npaBa Ha MOHOBAEHHS LIbOro CTPOKY abo HapaHHSA
AOAATKOBOIO 4acCTO BMHMKAKOTb AMCKYCIi. 3ripgHO i3
npaBuAOM Y. 2 cT. 1272 LIKY cnapkoeMeLb, KOTPUR
MPOMYCTUB CTPOK AAA MPUWHATTS CMaALLMHK, BCE X
MOXe MoAaTH 3asBy Npo ii NPUWHATTS 3@ HAsSBHOCTI
NMUCbMOBOI 3rOAM iHLLMX CMAAKOEMLIB, AKi MPUNHAAN
crnaplMHy. QakTMYHO Yy Ui HOPMi MAETbCA Mpo
MOXAMBICTb Tak 3BaHOIO BIAHOBAEHHS MPUCIYHOIO
CTPOKYy. IHaKLue Kaxyuu, ocoba HabyBae npaBa Ha
yyacTb y HOBOMY MaTtepiaAbHOMY MpPaBOBiIAHOLLIEHHI
MarHOBOrO XapaKTepy, He peanidyBaBLLW YNPOAOBX
MPUCIYHOrO CTPOKY CBOIO CEKYHAAPHOrO Npasa.

3a BEAMKUM PaxyHKOM, CUTyaLlis LLOAO IXHbOro
BIiAHOBAEHHSI He TMNpuUTaMaHHa AAS  NPaBOBOro
PEryAtoBaHHS MPEKAIO3MBHUX CTPOKIB, ane BOHa,
BAACHe, i He 3abopoHeHa 3aKOHOAABCTBOM, TOX
3a cneujiaAbHUM HOPMATUBHUM TMPUNUCOM Take
3anpoBaAXEHHA LbOr0 MexaHi3aMy CAiA BU3HATH
LIAKOM npunyctTuMum. AO pedi, MOXAMBICTb creLj-
aAbHOIO pPEeryAtoBaHHsS MPUCIYHMX CTPOKIB LLUASXOM
IXHBOTO 3YMWHEHHS, BIAHOBAEHHS TOLWIO € OAHUM i3
UMHHWKIB, LLO BIAPI3HAE Ui TEMMNOPaAbHI NPOABKU BiA
NMO30BHOI A@BHOCTI, M03aAK AAA OCTaHHbLOI MOAiIOHI
MeXaHi3MU1 € 3araAbHUM npaBuAoM [9, ¢. 79-80].
OTxe, Ak 6aunmo, 3ripHO i3 NPUNUCOM 4. 2 cT. 1272
BiAOYBAETLCS BIAHOBAEHHS PEryAsiTUBHOIO MPUCIY-
HOrO CTPOKY AASl MPUMHATTA CMAALMHW Ha KLUTAAT
noAibHOro BiAHOBAEHHSA MO30BHOI AaBHOCTI. €AMHA
BIAMIHHICTb MiX 3MIiCTOM MNpPaBOBOro iHCTPYMEHTa-
pit0, SIKMI 3aCTOCOBYETbCS, MOAATAE y BiACYTHOCTI
NMO3UTMBHOI MOTMBAUIl AAA BIAHOBAEHHSI MponyLle-
HOro MPUCIYHOro CTPOKY. BBaxaemo Le HepAOAIKOM
3aKOHY, apXe OTPMUMaHHA MaWHOBOro npaBa Ha
cnapkoBe ManHO 6e3 BUMHEHHA cBoevyacHo 6e3
NOBa)XHMX MPUUYMH BCTAHOBAEHMWX Y NPABOBOMY aKTi
AiVi LLIOAO peanisallii cekyHAaPHOro npaBa GakTMUHO
HiBEAKOE NpaBoBe NPU3HAYEHHA NMPUCIYHOIO CTPOKY.

BinbLL ceplo3Hi NUTaHHA BUHUKAOTb MPU OLLHL
npaBuAa 4. 3 cT. 1272, ake nepepbauvae cyaoBe
NMOAOBXEHHSI TOMBAAOCTI NMPONYLLEHOrO 3 MOBaXHUX
MPUYUH MPUCIYHOTO CTPOKY AAA MPUHHATTA Cnap-
LLUMHW. Baunmo, Lo BKa3aHWM MexaHi3aM TeMNopanb-
HOro pPEryAroBaHHA 3akoHOAABELb BIiAHIC A0 Cno-
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cobiB 3ax1CTy MOPYLLUEHOrO NpaBa, apxe AAA MOro
peanizauii obpaHa No3oBHa Gopma npep’ ABAEHHSA
pomaraHHsa [10, c. 292]. Takui niaxia, Ha Hawe
NepeKoHaHHA, € He 30BCiM NpaBUAbHUM. 3raparimo,
IO OXOPOHHE MNPaBOBIAHOLWIEHHA (@ oTXe, i MOro
€AeMEHT - NpaBO Ha M030B) BUHMUKAE MiCAA MOpy-
LLIEHHA PETYAATUBHOIO Cy6’EKTMBHOIO NpaBa 0cobu.
OTXe, 3a NOTiIKOIO 3aKOHOAABLA, YNPOAOBX nepebiry
MPUCIYHOTO CTPOKY AAA MPUMHATTA CNAALUMHA pery-
ASITUBHE MPaBO CnapKoeMUSA nepebyBano y He nopy-
LEHOMY CTaHi, a MiCA CMAMBY LLbOrO Nnepioay BOHO
OTPMMAAO NOPYLLEHHS.

BkasaHa nosuuis, oueBUAHO, MIAAATAE Ceplros-
HOMY KoperyBaHHtO. [lo-neplue, i ronoBHe, Hepe-
anizauia cammm HOCiEM Cy6’€KTMBHOro npasa
YNPOAOBX TPUBAAOCTI MPEKAKO3UBHOIO CTPOKY He
NMOPOAXYE MpaBa Ha no3oB. Lle Bunansae i3 camoi
FOPMAMYHOT MPUPOAM CEKyHAApPHMX npas [11, c. 8].
Mo-ppyre, BaXko, @ YaCoM NPOCTO HEMOXAMBO BCTa-
HOBWTW, XTO € 3060B’A3aHOI0 0COBOID LLIOAO MO30B-
HOrO AOMaraHHsi CnaAKOAaBUSA, SIKMKA MPOMYCTUB
CTPOK AAS MPUMHATTA CNAaALLUMHW, apXe NMPUIMHAMU
MPOMYCKY CTPOKY, CKaXiMo, MOXyTb OyTW MOAii.
Hanpuknaaa, cnapkoeMelpb NPOXKMBAaB Y iHLWIM MicLe-
BOCTi Ta He 3HaB i He MiIr 3HaTU NPo CMepPTb Craa-
KOAA@BLS, UM B3arani CnapKoOeEMeELb Ai3HaBCA Npo Te,
LLIO BiH € TAKUM, i3 CEPNO3HUM 3amni3HeHHSM. OTXe,
AK 6aunMmo, HaBiTb 3@ HASIBHOCTI MOBAXHWX MNpwu-
UMH MPOMYCKY LbOro nepioay, AKWO i MOXHa BBa-
XaTu NpaBo Ha NMPUUHATTA CNAALLMHKW MOPYLUEHUM
(xoua cama no cobi KaTeropMyUHicTb NOAIGHOIO TBEP-
AKEHHS € CYNepeyYArMBOL), BCE X Y 3HAUHIM KiAbKOCTI
BUMNAAKIB HE MOXHa rOBOPUTU NPO BUHUKHEHHS OXO-
POHHO-NPABOBOrO0 BIAHOLLEHHS, OCKiAbKM 060B’A3-
KOBMM €AEMEHTOM OCTAaHHbOIO € OXOPOHHA BMMOTa,
aApecoBaHa NopyLUHWKY cy6’EKTUBHOIO Npaga, a us
CKAaAOBa YacCTMHa BIACYTHSA.

BianoBiaHO A0 u. 3 ¢T. 1272 UKY, AKWO CTPOK
NPONYLLEHO 3 MOBAXHOI MPUUNHK, CYA MOXE BU3HA-
UUTM No3nBavy AOAATKOBWI Mepiop, AOCTaTHIM AAA
NMOAAHHS HUM 3asfiBU MPO MNPUHHATTA CMaALLUHMU.
BaacHe, Takunit cnocib TeMnopanbHOro PeryAtoBaHHS
UMBIABHUX BIAHOCUMH € YHIKaAbHWUM, WO BUKAMKaE
Cepro3Hi CyMHiBM y MoOro aouinbHocti [12, ¢. 72],
apXe AOCHTb LLIMPOKO BUKOPUCTOBYETLCA Ta BUMPaB-
Aano cebe BiAHOBAEHHSI NPOMYLLEHOrO CTPOKY. Kpim
TOro, 3 OrAsIiAY Ha BMKAAAEHE BULUE, 3@ HAABHOCTI
onucaHMx 06CTaBMH 3aCTOCYBaHHA HaBEAEHOro
cnocoby 3axMcTy MopyLLleHoro npasa ocobu, koTpa
NPOMyCTUA@ CTPOK AASl MPUNHATTA CNaALLMHW, Ma€E
BipbyBaTUCA He Yy no3oBHiM ¢opmi [13, c. 310].
AKLWO BXe 3aKoHOAaBelb 06paB AAA MOAOBXEHHS
NPOMYLLEHOrO CTPOKY CYAOBMM MeEXaHi3M, TO CAiA

BUMKOPWUCTOBYBaTM OKpPEME MPOBAAXKEHHA - BUA
HEMNO30BHOMO UMBIABHOTO CYAOUYMHCTBA, B MOPSAKY
AKOro PO3rASIAAIOTLCA LUMBIABHI CrIpaBKW Npo NiATBEP-
MKEHHSA HasABHOCTI abo BIACYTHOCTI OPUANYHMX daK-
TiB, LLO MatoTb 3HAYEHHA AAS OXOPOHM NpaB Ta iHTe-
peciB 0cobu 4M CTBOPEHHSA YMOB 3AIMCHEHHSI HEHO
0COBUCTMX HEMAWMHOBMX 4M MaMHOBMX npaB abo
NiATBEPAXEHHS HAABHOCTI YM BIACYTHOCTI HeocCno-
ptoBaHux npas. (4. 1 c1. 234 UK) [14, c. 144].

LLle opHa npaKkTMuHa CcUTyalis — KOAWM 3a3BUYaM
BiAOYBaETbCA MiAMiHA TEMMOPAAbHUX, PEryAsiTUB-
HUX Ta OXOPOHHMX BUMIpPiB. MyCUMO KPUTUUYHO OL-
HUTU TBEPAXEHHSI NPO MPUCIYHUIN XapaKTep CTPOKY
npea’ABAEHHA BUMOTM MPO 3BiAbHEHHA ManHa 3-MiA
apeLuTy. NoCAIAOBHO KEPYHOUUCH O3HAYEHUMU BULLE
NPUHLMNAMM, MOXEMO CTBEPAXYBATH, LIO LE NOB-
HOBaXeHHs, 6e3yMOBHO, HaAexWTb A0 crnocobis
3axuCTy npaBa BAacHOCTI [15, ¢. 69]. Cam xe 3axucTt
iCHYE AMLLE TOAI, KOAM € 06’EKT 3aXMUCTy — MOpyLUEHE
MaTtepianbHe npaBo. OCTaHHE, y CBOO yepry, BiaOy-
BAETbCA BHACAIAOK NMEBHUX AN (QpeLuTy) My NeBHUN
MOMEHT, BiA SIKOrO 3a 3araAbHUM MPaBUAOM MOUU-
HaETbCA iICHYBaHHA MaTepiaAbHOro npasa Ha CyAo-
BWI 3aXMCT, IKE Ma€ BAACTUBICTb 3aAaBHIOBATHCS.

HaBeaemo npukaap i3 CyAoBOI NPaKTUKKU, KOTPUI
MPOIAKOCTPYE KOMEHTOBaHY HaMW Te3y Npo MiAMiHy
npaBoBoro 3abe3nevyeHHss nepebiry AaBHICHMX
CTPOKiB, Ha Te, LLO BMKOPUCTOBYETLCA AASl CTPOKIB
3AIMCHEHHSI PEryAsTUBHOrO npasa i HaBnaku. Tak,
Buwmii rocnopapcbkuin cya YkpaiHu y CBOIM nocra-
HOBi BW3HAUYMB BCTAHOBAEHWM MICAUYHUN CTPOK
AN 3BEPHEHHSA AO CyAy i3 MO30BOM MPO BU3HAHHA
HEAIVICHUM Yrop 3a pesyAbTaTaMu NMPOBEAEHHS ayk-
LiOHY UM KOHKYPCY BiANOBIAHO AO 4. 2 cT. 20 3aKoHy
YKkpainu «[1po npMBaTM3aLito HEBEAMKUX AEPXKABHMX
NiANPUEMCTB (MaAy NnpuBaTu3auito)» npuciyHum. Cya
BiAMOBMB Y 3aCTOCYBaHHi NpaBuAa Npo BiAHOBAEHHSA
NMo30BHOI AaBHOCTI [16], Ta, AKOM Nia Yac NOCTAaHOB-
AEHHSA PilleHHA BiH NpoaHaAidyBaB peaAbHy CYTHICTb
BIAHOCWH, TO, 6e3ymMoBHO, 06paB 61 30BCIM iHLLWNA,
npaBuAbHMI Niaxia. CnpaBa B TOMY, LLO LUASIXOM
3BEPHEHHS A0 CyAy NO3UBaY peanisoByBaB CBOI OXO-
POHHE MpPaBO, IKE BUHUKAO BHACAIAOK MOPYLUEHHS
MOro peryanaTMBHOIO MOBHOBAXEHHA Ha HaAeXHY
yyacTb Y NPUBATU3aLiMHOMY ayKUIOHI UM KOHKYPCI.
CTpOKOM OXOPOHHO-NPABOBOI BMUMOIM € MNO30BHA
AABHICTb, KOTpa y pasi NOBaXHOCTi NPOMyCKy MiAAA-
rae 060B’A3KOBOMY BIAHOBAEHH!O (4. 5 cT. 267 LIKY).

BUCHOBKM 3 AOCAIAKEHHA Ta NepCcneKTUBM
NMOAAAbLUUX PO3BIAOK y uboMy Hanpami. OTxe,
y AiTepatypi Ta Ha NpakTULi BIACYTHI OAHO3HAUYHWUI
niaXiaA AO TOrO, SIKi caMe LUMBIAbHI CTPOKMK CAiA BiAHO-
CUTU AO PETYAATUBHUX UM OXOPOHHMX, i LIbOMY AIMCHO
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CNPUAE HEMOCAIAOBHICTb HaALIOro 3akKOHOAABCTBA.
Mix BKazaHUMW UMBIAbBHUMW CTPOKaMW € BiAMIH-
HOCTI, KOTPi HE AO3BOASIIOTb iX OTOTOXHWUTKU. Ha Hawy
AYMKY, TOAOBHWM KPWUTEPIEM BIAMIHHOCTEN MiX
CYCNIABHUMW BIAHOCMHaMM, WO PEryArOrTbCA Nnpa-
BOBWM iHCTPyMEHTapieM NO30BHOI A@BHOCTI, Ta THX,
AKi nianaaatotb nip cdepy Ail HOPM, KOTPi BCTAHOB-

AMOKOTb MPEKAIO3MBHI CTPOKM, € Te, WO MPEAMETOM
Al KOXXHOIO 3 HUX € piBHE 3a CBOEK HOPUANUHOLD
NPUPOAOID CyB’EKTMBHE MaTepiarbHE MPaBO: KAa-
CUUYHWI NpUCIYHMI CTPOK 0BMEXYE nepiop peanisa-
LT peryAsiTMBHOTO npaga, ToAi ik 3i 36irom No3oBHOT
AABHOCTI NoralaeTbCs OXOPOHHE MpaBoO (MO30BHE
AOMaraHHs).
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Nownkw

lyiBaH MeTpo AMUTPOBUY

NPABOBE CMNIBBIAHOLUEHHSA CTPOKIB 3AIMCHEHHA PETYAATUBHOIO i1 OXOPOHHOTIO LIUBIALHOIO NPABA

HaykoBa cTaTTsi MpMCBSiYEHA NOPIBHAHHIO CTPOKIB 3AIMCHEHHA PErYAATMBHOIO LIMBIABHOIO MpaBa Ta CTPOKIB peani-
3auii npaBa Ha 3axuCT y pasi npaBonopyLleHHs. [Monpu 30BHILLHIO CXOXICTb BKa3aHWX TEMNOPaAbHUX XapaKTEPUCTUK, Y
po6oTi BiA3BHAUAETbCS iXHS Pi3HA CYTHICTb | NpMU3HauYeHHs. OcobAMBa yBara HapaETbCS AOCAIAKEHHIO TAKUX MaTepianb-
HO-MPaBOBWX CTPOKIB: MPUCIYHUX PETYAATUBHMX i AABHICHUX (MO30BHA AABHICTb). Piy y TiM, L0 Y AOKTPUHI YaCTO 3 iXHiM
CNAMBOM MOB’A3YETLCA NPUMUHEHHSA CYH’EKTMBHOIO NpaBa Ta MOXAMBOCTI MOr0 CYyAOBOIO 3aXMCTy. My HAaroAoLYEMO Ha
TOMY, LLO Lie He TaK. He MOXHa NoroAnT1cs i3 TBEPAXKEHHSIM, HiOU 3aKiHUEHHS MPUCIYHOIO CTPOKY OAHOUYACHO Morallae
npuTamMaHHy 3aXMCHY BAACTMBICTb MpaBa. [loracutu MoXHa AULLE Te NPaBO, WO BXE BUHWKAO, TOBTO NMOBHOBAaXEHHS,
AKe iCHye. AKLLO X MPOTArOM NPUCIYHOIO CTPOKY MaTepiaAbHE NPaBO, 3AIMCHEHHST AKOrO MOAAIra€ Y BUMHEHHI NEBHUX
aKTUBHUX AN, He BYAO peanizoBaHe, HEMAE MIACTaB rOBOPWUTM MPO MOro NopylleHHs. TMicAa 3akiHYUeHHs nepiopy Al
NpPaBOBCTAHOBAOOYOr0 NOBHOBAXEHHA 0CO6MU, WO He ByAO peani3oBaHe CaMUM HOCIEM, MPaBO Ha 3aXMCT He NPUMKU-
HAETBCH, BOHO NPOCTO HE BUHUKAE. [TIAKPECAIOETLCSA, LLLO NPaBUAbHE PO3YMIHHA XapaKTepy NpaBOBIAHOLWEHHSA, KOTpe
nepebyBae B NeBHOMY CTaHi, AO3BOAUTb YHUKHYTU HEMPABUABHOT OLIHKM MOMEHTY, KOAU B 3000B’A3aHHI GaKTUUHO BiA-
6yA0CA NPaBONOPYLUEHHS, a Lie HAaAACTb MOXAWUBICTb PeaAbHO 3aXUCTUTM CBOE MaTepianbHe NpaBo. HaBeAeHi KOHKPETHI
cuTyalji, KOAM MpaBoBa NPMPOAA BIAHOCHMH HE € OYEBUAHOKD, BUCAOBAEHA OBIPYHTOBaHa KPUTMKA OKPEMMX MIAXOAIB,
KOAUW HEUITKICTb | CynepeyAnBiCTb OKPEMUX HOPM BITYM3HAHOIO 3aKOHOAABCTBA NPU3BOAUTL A0 CYNEPEYANBOro NpaBo-
3acTocyBaHHA. 30KpeMa, BKA3yeTbCSA, LLO CTPAXOBWUA BUMAAOK NPU3BOAWUTb AO BUHWUKHEHHSI HE OXOPOHHOTO, @ PEryAsi-
TUBHOIO NpaBa, IKOMY KOPECMOHAYE PETrYAATUBHUIA 060B’A30K 3AIMCHWUTU CTPAxXoBY BUMAATY, i AMLLE Y pasi HEBUKOHAHHSA
BKa3aHOro 060B’A3Ky y BCTAHOBAEHMWIM AOTOBOPOM UM MpaBUAAMM CTPaxyBaHHS CTPOK BiAOYAETbCS MOPYLLEHHSA BKasa-
HOro cy6’eKTMBHOrO NpaBa Ta 3'IBUTbCA MOXAMBICTb KOPUAMUYHOTO 3aXMCTY.

KArouoBi cAoBa: NpUCIYHKI CTPOK, MO30BHA AABHICTb, MPaBOBIAHOLLEHHS.

Guyvan Petro

LEGAL RATIO OF TERMS OF IMPLEMENTATION OF REGULATORY AND PROTECTIVE CIVIL LAW

This scientific article is devoted to the study of the comparison of the drains of the implementation of regulatory
civil law and the timing of the right to protection in case of offense. Despite the external similarity of these temporal
characteristics, the work notes their different nature and purpose. Particular attention is paid to the study of the
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following substantive legal terms: regulatory and statutory deadlines (statute of limitations). The fact is that in doctrine,
their emergence is often associated with the termination of subjective law and the possibility of its judicial protection.
We emphasize that this is not the case. It is impossible to agree with the statement that the expiration of the cut-off
period simultaneously extinguishes the inherent protective property of the right. Only the right that has already arisen,
ie the existing authority, can be extinguished. If during the cut-off period the substantive law, the implementation of
which consists in the commission of certain active actions, has not been implemented, there is no reason to speak
of its violation. After the expiration of the period of validity of the right of establishment of a person who has not
been exercised by the holder, the right to protection does not cease, it simply does not arise. It is emphasized that
a correct understanding of the nature of the legal relationship, which is in a certain state, will avoid misjudging the
moment when the obligation actually occurred in the offense. And this will provide an opportunity to really protect
their substantive rights. There are specific situations when the legal nature of the relationship is not obvious, there is
a reasonable criticism of certain approaches, when the vagueness and inconsistency of certain rules of domestic law
leads to contradictory law enforcement. In particular, it is stated that the insured event leads to the emergence of not
a protection, but a regulatory right, which corresponds to the regulatory obligation to make an insurance payment.
And only in case of non-fulfillment of the specified obligation in the term established by the contract or rules of
insurance there will be a violation of the specified subjective right and there is a possibility of legal protection.
Key words: cut-off period, statute of limitations, legal relationship.
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NPUHUUN FTEHAEPHOI PIBHOCTI

3A CIMEMHMUM 3AKOHOAABCTBOM YKPATHU

MocTtaHoBKa npobaemu. Ha cyudacHomy eTtani
B YKpaiHi, AK y 6yAb-IKili iHLLIN AepXaBi CBITY, KOTpa
PO3BMBAETLCA HAa AEMOKpATUYHMX 3acapax, 3abes-
MEYEHHS MNPUHLMNY TFEeHAEPHOI PIBHOCTI - OAHE
3 OCHOBOMOAOXHMX 3aBAAHb CyCMiAbCTBa Ta Aep-
XaBW. PeTpoCneKTMBHUI aHaAi3 HayKoBOI AiTepa-
TYPU CBIAYUMTb NpPO Te, WO npobremaTvka 3abes-
MEYEeHHS MNPUHLMNY TEHAEPHOI PIBHOCTI CTana
aKTyaAbHOIO 3paBHa, MPOTE CydacHy HayKOBY OLIiHKY
Ta HOBI LUASIXM BUPILLEHHS BOHA OTpUMana y cepe-
AVHI MUHYAOTO CTOAITTS (BaXXAMBO BpaxoByBaTW OCO-
O6AMBOCTI PO3BUTKY KOXHOI KpaiHu). CAip 3a3HaUMTH,
LLIO B YKPAIHCbKIM HAayKOBIi AOKTPUHI Pi3Hi acnektu
NPUHUMNY FEHAEPHOI PIBHOCTI HEOAHOPA30BO PO3-
FASAQAMCA BYEHUMMMU Yy PaASHCbKMK Mepiop icTo-
PUYHOIrO CTAHOBAEHHSI HALUOI KpaiHM, NPOTe KPi3b
NpW3My TOro4acHOro iAeOAOTiYHOTO HaBaHTaXeEHHS.

MNpobaematnka 3abe3neyeHHs NPUHLUMUMY TFeH-
AEPHOI piBHOCTI Ta $OpPMyBaHHA BiAMOBIAHOMO
HaLIOHAAbHOrO MexaHi3aMy BWKAMKaHa CBIiTOBUMM
MOAITUUHMMM NPOoLECaMM, MiXHaPOAHUMK 3060B’A-
3aHHAMK  YKpaiHu, i1 eBponencbkum BUOOPOM
Ta HWWMW YNHHUKAMW | MaE CyTTEBE TEOPETUUHE
Ta MPaKTMUHE 3HAYEHHS AAS FOPUAMYHOI AOKTPMHM
Ta AEPXaBHO-CYCMiIAbHOIO PO3BMUTKY.

CyyacHi HanpaAMMW PO3BUTKY LUAKOOHO-CiIMENHMX
BIAHOCHH | NPUHLMNK iX GOPMYBaHHS i NPaBOBOroO
3abesneueHHs 3akpinaeHi y CiMEMHOMY KOAEKCI
YKkpainu (aani - CK Ykpainn) [1]. Y HbOMy akyMyAbO-
BaHe BCe NPOrpPecuBHe, WO BYAO i € y HaLiOHaAb-

HOMY CIMEWHOMY XMUTTi M Y CBITOBOMY AOCBIAI pO3-
BUTKY | GYHKLIOHYBaHHS CiMEWHMX BiAHOCHH.

CK YKpaiHun BTIAMB F€HAEPHUIW KOHCTPYKT i3 ypa-
XyBaHHSIM OCMWCAEHHS BCIiET reHAepHOoi npobaema-
TUKW. BiH CTaBWB 3a METY K 3aKpPinuTU NPUHLMMNN
napuTeTHOI AemMokparTii y ciM’i, Tak i 3ab6e3neuntu
PiBHI MOXAMBOCTI AAA MOAPYXKSA Yy peanizauii HUMu
KOHCTUTYLIMHMX NpaB, cBo60A, 060B’A3KIB i BiANOBI-
AANBHOCTI AOAMHW Ta FPOMaAAHMHA.

LLopo noHATTA reHaepHoi piBHOCTI CK Ykpa-
THW MOXHa OXapaKTepudyBaTu SIK MPOrPECUMBHUM
i AOBOAI AEMOKPATUYHMI: BiH AIKBIAYE FOPUANYHI MiA-
CTaBU AN AUCKPUMIHALLT XiIHOK i YOAOBIKIB y coepi
CiMeWHOro, npmMBaTHOro XuTTa. Bxe y c1. 1 BKa-
3yeTbCs, WO KOoAEKC PEryAtOE CiMEWHiI BIAHOCMHMU
3 METOH ix NobyAOBM «Ha NapUTETHUX 3acapax, Ha
NnovyTTX B3aEMHOI AOOOBI Ta noBaru, B3aEMOAO-
NOMOTMY i NIATPUMKK», @ CT. 7 NPSIMO BM3HAYae, Lo
©KiHKa Ta YOAOBIK MatoTb PiBHi NpaBa 1 060B’A3KM
y ciMeNHWX BipAHOCMHaX, WA6i Ta cim’i». CT. 3
BM3Hauae CiM'H0 AK Taky, WO «CTBOPKETLCA Ha
niacTaBi LWAODOY, KPOBHOIO CMOPiAHEHHSA, YCUHOB-
AEHHS, @ TaKOX Ha iHLIKX nipcTaBax, He 3abopoHe-
HUX 3aKOHOM i Takux, LLLO He cynepedyaTb MOpPanb-
HUM 3acapam cycninbctBa» [1].

KoHcTUTyLia YKpaiHK NPOroAoLLYE Ta OPUANYHO
YHOPMOBYE MOAITUKO-MPaBOBMIA MNPUHLMMA, 3riAHO
3 AKUM AKOAMHA — YOAOBIK i XiHKa — € HaMBULLOO
LiHHicTIO. BoHa Bipo6paxae Te, Wwo po3byposa
M OHOBAEHHS YKPAIHCbKOrO CyCMiAbCTBa B NEpPiop
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HOBOI Ta HOBITHbOI icTOpii BianByBa€eTbCcs 3a yMOB
HalMMacLwTabHiWoi y CBITi PEBOAKOLji - CTaHOB-
AEHHS PIBHOCTI XiHKM Ta YOAOBiKa y npasax, CBO-
60aax, 060B’A3Kax, BiANOBIAAAbHOCTI, MOXAMBOC-
TAX i WaHcax.

XapakrepHoto ocobamBicTio KoHcTuTyLii YKpaiHu
€ BipobpaxeHHA B HiK piBHOCTI npaBs i cBoboA y Tic-
Hi B3aEMO3AaAEXHOCTi i3 3abe3neueHHAM PiBHOCTI
MOXAMBOCTEN ANl UYOAOBIKA M XIHKM CTaTU PiBHO-
npaBHUMU SIK Ae-tope, Tak i Ae-dbaKkTo y BCix chepax
CYCMIAbHOI XWUTTEAIAABHOCTI. |p€51 PIBHOLIHHOCTI CTa-
Tel i rapaHTyBaHHSA il B peaAbHOMY XUTTi BUpaXeHa
y CT. 24 OCHOBHOrO 3aKkoHy y GOpMyAi piBHWUX NpaBs
i MOXAMBOCTEN YOAOBIKIB i XiHOK [2].

CiTOBa npaKkTMka AEMOHCTPYE HaMm, WO TpaH-
chopmauia ciMenHWx BIAHOCWMH MOB'A3YETbCA He
AMLLE 3 €KOHOMIYHMMMK Mpouecamu, a h BUMIpLO-
€TbcA 6aratbMa iHWWMM NapameTpamMu, 30Kpema
reHAEPHUMM, AKi NOTPebytoTb BUBUEHHS Ta AEPXaB-
HOrO PEryAtoBaHHS.

BianoBiaHO A0 cT. 18 KoHBeHLUii OOH npo AikBipa-
L0 BCIX POPM AMCKPUMIHALIT WOAO XiHOK (CEDAW)
[3], y AKkin cdopMyAbOBaHi MiXXKHApPOAHI CTaHAAPTU
3 AOTPUMAHHS PiBHWUX NPaB i MOXAMBOCTEN XiHKM
Ta 4YOAOBiIKa B CYCMIAbCTBI, YKpaiHa nepioAMYHO,
KOXHi YOTMPU POKMK, MOAAE FEHEPaAbHOMY CEKpe-
Tapto OOH apepxaBHi AONOBIAI PO BUKOHAHHSA L€l
KoHBeHLUji B YKpaiHi.

CTaH AOCAIAKEHHA TeMW. [eHAEPHUI MiAXiA
AO aHaAi3y CTaHOBMLLA XIHOK i YOAOBIKIB B yKpaiH-
CbKOMY CYCMIAbCTBI, MiKXCTaTeBUX BIAHOCWUH, Micus
M POAi KOXHOI cTaTi y PO3BUTKY TPOMaAAHCBKOro
cycninbCTBa BipOOpaXeHUM y npausx MnpoBiAHMX
HaykoBLiB O.H0. bukosa, H.B. bonoTiHoi, T.B. Boi-
TeHKO, 3.B. PomoBcbkoi, K.b. AeBueHko, O.l. CadpoH-
uuk, 0.B. CuHeryboBa, B.M. YepHern i y uncneHHmx
HayKOBMX CTaTTAX i MOHOrpadiuHUX AOCAIAKEHHAX
Yy PI3HUX rany3fax HaliOHaAbHOro 3akKOHOAaBCTBa
3aranoM i ciMenHoro 3okpema.

Merta cTartTi. HafABHICTb LMX Ta iHWMX HAYKOBUX
AOPOBGOK Yy 3a3HaueHin coepi 3yMOBAKOE HeobXip-
HICTb AOCAIAXEHHS MPAaBOBOIro PeryAroBaHHA PiBHUX
npaB i MOXAMBOCTEN XiHOK i YHOAOBIKIB B YKpaiHi, L0
MOXAMBO 3AIMCHUTU LUASIXOM aHaAi3y Ta Knacudika-
Lii HOPMaTUBHO-MPAaBOBKX AKTIB LLLOAO AEPXABHOIO
3abe3neyeHHs1 PiBHWX NpaB i MOXAMBOCTEN XIHOK
i YOAOBIKIB B YKpaiHi. Y KOHTEKCTI TakKoro AOCAI-
AKEHHS AOLIABHUM ByAe TaKOX BU3HAUYEHHA LUASIXIB
YAOCKOHAAEHHSA HOPMaTMBHO-NPaBoBOi 6a3u 3a6e3-
MEeYEeHHs LbOro NpoLecy.

Buknap OCHOBHOro marepiany AOCAIAKEHHSA
3 MOBHUM OOrpYHTYBaHHAM OTPUMAaHMX HaYKoO-
BUX pe3yabratiB. AOCAIAXKEHHA aKTyaAi3yeTbCA

MM, WO B YKpaiHi MPakTMYHO HE CTBOPEHO HAYKOBO
06rpyHTOBaHOI TeOpii NPUHLMNY reHAEPHOI PiBHOCTI
3aranoMm Ta y ciMerHOMYy 3aKOHOAABCTBI 30Kpema
i MexaHi3aMy 1oro 3abesneyeHHsi. TOMy BMBYEHHS
Liel NpobAeMaTrKK y Mexax Hayku Teopii AepxaBu
Ta NpaBa CTBOPUTb EPEKTUBHY TEOPETUUHY Ba3y AnA
HaAEXHOI peaaidauil NPUHLKMNY reHAEPHOI PiBHOCTI
B YKpaiHi.

AKyMyAtOBaHHS 3A00yTKiB | HampautoBaHb none-
PEAHUKIB AACTb MOXAMBICTb BWM3HAUWUTU: OCHOBHI
npobAeMun Ta npiopuTeTM Ha HaWbAMXuy Ta BipAa-
AEHY MepcneKTMBY Y Ui chepi, Lo CNPUATUME YHUK-
HEHHIO HEraTMBHWUX HACAIAKIB i3 MWHYAOTO AOCBIAY
M eeKTMBHOMY NPaKTUYHOMY BUPILLEHHIO NpobAeM
y ManbyTHbOMY; GOPMYAOBATU KOHKPETHI MPOMNO3u-
Lii LLOAO AIEBMX 3aXO0AIB, CPAMOBaHMX Ha 3abeane-
YEHHS NPUHUMMNY FEHAEPHOI PiBHOCTI.

Y AepxaBHin Mporpami 3 yTBEPAXEHHS reHAep-
HOI PIBHOCTI B yKpaiHCbKOMY cCycrniAbCTBi [4] no3sa
yBaro AMLLUMAMCA TEeHAEPHi MpobAemMu cyyacHoi
ciM'i Ta BUPOBAEHHA FeHAEPHOI cTpaTterii cnpusiHHA
il PO3BUTKY.

HoBi CTPYKTYpHi Ta GYHKUIOHAAbHI 3MiHW Y CiM',
CTAaHOBAEHHSA NapUTETHOCTI BIAHOCUH Y Hill B OCTaHHI
AECATUPIUYS Mano BiaobpaxeHi B KoHuenuii aep-
)KaBHOI CiMEMNHOT MNOAITUKK, CXBaAeHOi [ocTaHOBOO
Ne 1063-XIV [5]. Ayxe nOBEpPxOBO BOHW BTIAEHI
y nporpami «<YKpaiHCbka pPOAWMHa» [6]; MPakKTUUHO
He BTiAeHi Byan y AepxaBHilt nporpami NiATPUMKK
ciM’i Ha nepiop A0 2016 p. [7], ToAI IK NpoLEecH TBO-
PEHHS eraniTapHoi ciM’i, BiAnoBiAHI TpaHchopmauii
CiM’T IK COLliaAbHOTO iHCTUTYTY € AYXXE HEOAHO3HAY-
HUMMW, YTPUMYIOUW AK MPOrpecuBHi, Tak i perpe-
CWBHi MOMEHTMU.

[eHAEpHa ekcnepTu3a CiMeMHOro 3aKkoOHOAaBCTBa
nepeabavae aHaAi3 NpaBOBUX HOPM, NPOTE HACKIAbKK
BOHM — APYXXMHa i YONOBIK — SIK piBHOMpPaBHi Cy6’eKTK
MOAPYXHIX BIAHOCMH MOXYTb CamMopeaAidyBaTucA
B CiMEVHOMY CEepPeAOBMWLLj, HACTIAbKMU CiIMEWHE 3aKO-
HOAQBCTBO HE € HEMTPAAbHUM Y LIbOMY, @ rapaHTye
reHAEpHy piBHOBary, ycyBa€ reHAEPHY AMCKPUMI-
Haujlo, CNpUSIE PO3BWUTKOBI MapPUTETHOI AEMOKpaTii
B CiM'T. AKLLO ©KiHOUMIM» MiaXiA AO CiIMENHMX BIAHOCUH
TPaAMLIMHO 30CepeAXyBaBCA Ha 3aXMUCTi MPaB XIHOK,
abCoNOTM3yBaB TaKMi 3aXMCT, TO 3@ FrEHAEPHOrO MiA-
xoAy nepepbavaeTbcA NPaBOBWIA a@HaAI3 CiMEMHUX
BIAHOCUH i3 NMOTASIAY PIBHOCTI Y CiM'T APYXXMHM Ta YOAO-
Bika. TiAbKM reHAEPHO CnpaBeAAMBUIA MiAXiA AO 3aKO-
HOAABCTBa MOXE CTBOPUTU FEHAEPHO CNpaBEAAMBI
YMOBU ANl CAMOYTBEPAXKEHHSA PIBHOMNPABHOCTI COL-
aAbHWX CTaTeN y CIMEMHMX BIAHOCUHAX.

Ao cucTeMu NpUHUMNIB CiMelHoro npaea Ykpa-
THM BXOAWUTb NPUHLMM reHAepHOro banaHcy B cCiMen-
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HUX NPaBOBIAHOCKMHaxX. Tak, 3riaHO 3 4. 6 cT. 7 CK
YKpaiHM XiHKa Ta YOAOBIK MatoTb PiBHI npaBa
1M 060B’A3KM Y CiIMENHUX BiAHOCKHAX, LWAKDI Ta cim'i.
BkaszaHa 3acapa ¢irypye i B aBTOPCbKUX (HAyKOBMX)
nepeAikax NPUHUMMIB ciMelHoro npasa YKpaiHu,
npote iAet0 PIBHOCTI YOAOBIKA Ta XIHKM Y LIAKOGI
Ta CiM’i OAHI BUYEHI PO3rAAAQOTb AK MPUHLMM IX NOB-
HOI PIBHOCTi B OCOBUCTUX i MaiHOBMX MpaBaxy LWAKOI
Ta ciM’i [8, c. 8-9; 9, c. 14], Toai AK iHWI — AK NPUH-
umn reHpepHoro 6anaHcy [10, c. 45; 11, c. 7]. HuHi
YMMaAMM HAyYKOBWI iHTEPEC CTAHOBUTb BU3HAYEHHS
3MICTy NPUHUMMY reHAepPHOro 6anaHcy B CiMEMHMX
npaBOBiAHOCKHAX i cnocobiB MOro BTIAEHHSA Yy HOpP-
Max CK Ykpainu.

PeryantoBaHHA CciMeMHMX BIAHOCWMH, fIK 3a3Ha-
yeHo y 4. 3 cT. 7 CK YKpaiHu, 3AIMCHIOETbCA AULLIE
y Till YacTuHi, y AKIA Ue € AONYCTUMUM i MOXAM-
BWMM 3 NOTMASIAY IHTEPECIB IX yYaCHUKIB Ta iHTepecis
CyCniAbCTBa, TOBTO MAETLCA MPO MEXY 3aKOHOAAB-
Yoro peryAroBaHHs CiMEMHKUX BIAHOCUH. MOXAMBICTb
3aKOHY peryatoBatu yci cdepu BIAHOCUH MiX Apy-
XWHOK Ta YOAOBIKOM, HaTbkaMu Ta AiTbMKU 06Me-
XeHa KOHCTUTYLiMHWM npaBoM ocobu Ha cBoboay
Ta HEAOTOPKAHHICTb OCOBUCTOrO XMUTTS.

Ak 3a3Havae 3.B. PoMoBCbKa, B Mexax 06’ek-
TUBHO HasiBHUX MoxauBocter CK YkpaiHu 3abes-
neuye 6anaHc iHTEPECIB XiHKM Ta YOAOBIKa Yy CiM'T,
yCyBa€e HEepIiBHICTb y NpaBax YOAOBiKa, WO MaAa
MicLe paHilwe. Y KOAEKCi XiHKa He pO3rAsipaeTbeA
anpiopi Ik CKpMBAXEHaA CTOpOHa. CKPUMBAXEHOO
CTOPOHO MOXe 6yTM OAHAKOBOK MipOH K XiHKa,
Tak i YOAOBIK [12].

LikaBo, WO y ciMmerMHOMy npaBi BCTAaHOBANOBa-
AMCS MOAOXKEHHS, KOTPI AOMYCKaAW NEBHY FOPUANYHY
«HepiBHICTb» CyH’eKTiB, AKi 3aKOHOAABELUb Hamara-
€TbCA BWUMPABUTU Yy MNPOLECI PO3BUTKY CiMEMHOro
3aKoHoAaBCTBa. OAHWMM i3 TakMx MPUKAAAIB OyAn
MOAOXEHHS LLIOAO LLIAIOBHOIO BiKy YOAOBIKIB i XiHOK,
IO 3a MnonepepHbor pepakuieto u. 1 cr. 22 CK
YKpaiH1 BCTAHOBAKOBABCA AAS XIHOK 17 POKiB, a AASl
YOAOBIKIB — 18 pokKiB.

HUWHI ue NuTaHHA akTyani3yeTbCA y 3B’A3KY 3 TUM,
LLIO AO BKasaHoi HopMmKu CK YKpaiHM BHECEHO 3MiHM
Ta BCTAHOBAEHO OAHAKOBWI LUAKOOHUI BiK AAST YOAO-
BiKiB i XiHOK — 18 pokiB. Lle € HOBeAO, BBepe-
HOM B Ait0 3akOHOM YKpaiHu «[1p0 BHECEHHSA 3MiH
AO CiMeMHOro Kopekcy YKpaiHW LLOAO MiIABULLEHHS
wAoBGHOro Biky» [13].

BaxanBe 3HaueHHA 3 norasay cBoboan ocobu-
CTOCTi Ta nNpaB AtOAMHM Ma€ N. 4 ¢T. 56 CK YkpaiHu,
KM BKa3ye, WO «MPUMYLLYBAHHA AO NMPUNUHEHHS
LWIAKOOHMX BIAHOCWH, MPUMYLLIYBaHHA A0 ix 36epe-
XEHHS, Y T. 4. NPUMYLLYBaAHHSA AO CTAaTEBOrO 3B’A3KY

3a Aornomoroto ¢isMyHoro abo MCUXiuHOro HacuAb-
CTBa, € MOPYLUEHHAM MpaBa APYXWHU, YOAOBIKa Ha
cB060AY 1 0OCOBUCTY HEAOTOPKAHHICTb | MOXe MaTu
HaACAIAKW, BCTAHOBAEHI 3aKOHOM». TakKMM YMHOM,
NPUMYLLYBaAHHSA AO CTATEBUX BIAHOCUH XiHKM, 3AiMC-
HtoBaHe 3 BOKy il UOAOBiIKa, PO3IASIAAETLCA AK LiA-
KOM MpOTUNpPaBHE AINCTBO, 6e3 BUMpaBAAHHA Ha
NiACTaBi, LLLO NOAIBHI Al 3AIMCHIOOTLCA Y LIAKOGI.

AyXe BaXAMBOK LLOAO AOTPUMAHHS MPUHLMIY
reHAEepHOI piBHOCTI Mae cT. 60, ssikoto nepeabavueHo,
IO «MalHO, HabyTe MOAPYXXKSM 3a 4ac LIAHOY,
HaAEXMUTb APYXWHI Ta YOAOBIKOBI Ha MpaB.i CMiAbHOI
CYMICHOI BAQCHOCTI HE3aAeXHO BiA TOro, WO OAMH
i3 HMX HE MaB i3 MOBAXHOI MPUYMHK (HaBYaHHA,
BEAEHHS AOMALUHbOrO rOCnoAapCTBa, AOMASAY 3a
AITbMK, XBOPOOM TOLLO) CaAMOCTIMHOrO 3apobiTky
(AOXx0Ay)». XOY i HenpsMo, ane LA CcTaTTa BU3HaE
AOMALLIHIO MPaLO XiHKM Ta il AOTASIA 3@ AITbMMU, AKi
$GOpManbHO € HEOMAQUYBAHUMM, TAKUMM, LLLO MAKOTb
BapTIiCTb HA PUHKY npauj, i, TAaKUM YAUHOM, BHECOK
XIHKM y MaTepianbHUI AOBPOBYT POAUHM.

Y pasi noainy mariHa, Wwo € 06’'eKToM npaBa CniAb-
HOI CYMiCHOI BAQCHOCTI MOAPYXXS, YaCTKM MaKHa
APYXWHU Ta YOAOBIKa € PIBHUMMW, AKLWO iHWE He
BM3HAUYEHO AOMOBAEHICTHO MOMiX HUMK abo LUAKOG-
HUM AOrOBOPOM (CT. 70, n. 1), WO 3 NorAsay AOTPU-
MaHHS FreHAEPHOI PIBHOCTI € LIiAKOM BUNPaBAAHUM.

CnpaBepAMBOIO Ta FyYMaHHOK 3 MOrAsiay B3a-
€EMOBIAHOCWUH cTaTen € CT. 75, fiIka BCTAHOBAE
npaBo Ha YTPUMaHHSA (aAIMEHTH) TOTO 3 NOAPYXXKSA,
XTO € HenpauespaTHMM i notpebye maTtepianbHOT
AOMOMOrK, 38 YMOBH, LLLO APYIMI i3 MOAPYXOKSA L0
MartepiaAbHy AONMOMOry MOXe HapasaTtu. Lle nono-
XEHHS1 AI€ He TiAbKM Ha 4ac iCHyBaHHA LLIAIOOGY,
ane " NpoTAromM OAHOIO POKY Bip AHA PO3ipBaHHS
LWAOOHUX BIAHOCUH.

OKpEeMO PEryAETLCA HE TiIAbKM NPaBO XiHKW Ha
YTPUMaHHA (aAiMeHTW) Mia Yac BariTHOCTI M y pasi
NPOXMBAHHA 3 HEl AUTUHMK (CT. 84), ane W nNpaBo
YOAOBIK@ Ha Take yTpUMaHHSA Yy pasi NpoXMBaHHSA
AUTUHU 3 HUM (CT. 86). TM CaMUM 3aKOH rapaHTye
npaBa He TiAbKKU XIHOK, ane 1 YOAOBIKIB Y pasi, KOAU
BOHW OAHOOCIGHO BWXOBYIOTb AWMTWUHY. Take yTpu-
MaHHS MOXe TpMBaTW NPOTAroM 3 POKIB.

Chip Bip3HauuntH, wWo CimelHe 3akOHOAABCTBO
YKpaiHv TakoX CMpsiMOBaHE Ha 3axMCT npaB YOAO-
BiKa y pasi, KOAW BiH € BioAOTiUHNM HATBKOM AUTUHMU,
X04Ya Ha MOMEHT 3auaTTs UM HAPOAXKEHHSA AWUTUHMU
XiHka nepebyBana B odiuinHOMY LWAKOGI 3 iHWWM
YOAOBIKOM (CT. 129). Y Takomy pagsi BiH Mae npaBo
NpeA’siBUTM NO30B NPO BU3HAHHA CBOro 6aTbKiBCTBA
AO OOiLIMHOIrO YOAOBiIKa LIET XIHKM uyepe3 CcyAoBY
npoueaypy. TakuMm YMHOM, YKpPaiHCbKE 3aKOHOAAB-
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CTBO HamaraeTbca AOTPUMYyBaTUCS BanaHcy iHTepe-
CiB fIK XIHOK, TaK i YONOBIKIB.

Okpim piBHMX npaB, €Ki, 3ripHo i3 CK Ykpa-
THK, MaOTb i YOAOBIK, i XiHKA, BOHWU MatOTb i PiBHi
oboB’A3KK. Tak, «MmaTtn, BaTbKo MatoTb PiBHI NpaBa
M 000B'A3KM LLUOAO AMTMHW, HE3AAEXHO Bip TOrO,
un nepebyBanr BOHM Yy WAODI Mixx coboto (cT. 141,
n. 1)». . 2 wiei x cTatTi HanoAsirae, WO «Po3ipBaHHA
WABY Mix 6aTbkamMu, NPOXMUBAHHS X OKPEMO BiA
AUTUHKU HE BMAMBAE Ha 06CAr iXHiX NpaB i He 3BiAb-
HAE BiA 000B’A3KIB LLLOAO AUTUHMY,

[MpakTMka MOBCAKAEHHOIO XWUTTA CBIAYMTL MPO
Te, LLO NiCASI PO3AYUEHHA AMTMHA abo AiTK uyacTile
3aAULLAKTLCA XUTU 3 MaTip’to, OAHAK Len GaKT He
nosbasnasie 6aTbka 0OOB’'AI3KIB i3 BUXOBAHHSA MOro
AMTUHU. BopHOUaC 3aKOH 3MiLHIOE | NnpaBa 6aTbkiB,
rapaHTyloun YOAOBIKaM MiCAA PO3AYYEHHA MpaBo
NPOBOAMTM Yac 3i CBOIMU AiTbMMU (CT. 153).

BUCHOBKM 3 AOCAIAKEHHA Ta NepCrneKTUBU
NMOAAAbLUMX PO3BIAOK Yy LbOMY Hanpami. 3ara-
Aom CimelHU KopeKke YKpaiHu BianoBipa€ npuiH-
uMnam, Ha IKnx ByAYeETbCS reHAepHa PiBHICTb NpaB
Ta 060B’A3KIB y CiM'I Ta CycniAbCTBi, OAHAK AefiKi
MOro cTaTTi € CynepeyuAnBrUMM 3 MOTASIAY AOTPUMAHHSA
NPUHLMNY FEHAEPHOI PIBHOCTI.

Okpim CimenHOro koaekcy, YkpaiHa mae pos-
BWMHYTY CWUCTEMY I[HWKWX HOPMAaTUBHO-NPaABOBUX
AOKYMEHTIB, LLO PEryAtOlOTb CiMENHi BiAHOCWHM,
ane MPakKTMUYHO B YCiX UMX AOKYMeHTax npobaemu
reHAepHoOi HepiBHOCTI abo MapTHEPCbKWMX BIAHO-

CUH y CiM'T NMipAHIMAlOTLCA AyXe piako. BUMHATKOM
€ TiAbKM 3aKoH YkpaiHu «[po 3anobiraHHA Ta npo-
TUAID AOMaLLHbOMY HACWUABLCTBY» [14], AKMI YiTKO
BM3HA4Ya€e BMAM HACUAbCTBA, WO LLE MatoTb MicLe
y CiIMEMHOMY XUTTi (di3nuHe, cekcyanbHe, MCUXO-
AOTiYHE 1 EKOHOMiIUHEe HAaCUAbCTBO) Ta Nnepepbayvae
KOHKPETHI 3aX0AM Ta NMPOLEAYPU K MOro nonepe-
MKEHHSA, Tak | MoKapaHHS, ane i Lel 3aKOH BKALO-
Yyae CYMHiBHY 3 MOrAfAY reHAepPHOT piBHOCTI cT. 11
NpPO HEMPUMYCTUMICTb BIKTUMHOT NMOBEAIHKN LLOAO
HaCUAbCTBA B CiM’i. LI cTaTTs NnpakTM4HO nepekna-
A€ BIAMOBIAAABHICTb 3@ KPUMIHAAbHY MOBEAIHKY
i3 KOMBAHWKA Ha XEPTBY, AKY 3aBXAM MOXHa 3BU-
HyBaTUTM B TOMY, LLO BOHa camMa CNpPOBOKyBaAa
HaCUAbHUKA.

Mokn Wwe ciMerHa MOAITUKA YKpPaiHCbKOI Aep-
XaBW T'PYHTYETbCA Ha MPOTEKLIOHICTCbKMX 3axoAax
LOAO OYHKLIIOBAHHS YKPAIHCbKOI POAMHKU. Aep-
XaBHi HOPMAaTUBHI AOKYMEHTU HEAOCTaTHbO 3Bep-
TaroTb YBary Ha TaKi BHYTPIiLLHI MexaHi3Mu QyHKL,to-
BaHHSA POAMHMU, AK MAPTHEPCbKI YK Hi BIAHOCUHU MiX
NOAPYXXKSIM, PIBHUW 4M HEPIBHMM PO3MNOAIA npaui
Y POAMHI TOLLLO.

3 ornsiay Ha ue YkpaiHa notpebye KoHuenuii
PO3BUTKY CiM’i, 'PYHTOB@HOI Ha aHaAi3i Cy4yaCHMX
HaLiOHaAbHMX MPOLECIB | CBITOBOrO AOCBIAY, LLLO HE
AvMWana 6K No3a yBarot nputaMaHHi CbOrOAEHHH
3MiHW B MOpaAi, 3pOCTaHHA iHAMBIAYaAi3My, ero-
iBMy, BiAUYXEHHS BiA NMYOAIYHOrO XWUTTA Ta XWUTTA
rpOMaAM TOLLO.
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Ca¢oHuuk OkcaHa IBaHiBHa, LlamoTta OrekcaHAp BoropumnupoBuu

NPUHLUMN FEHAEPHOI PIBHOCTI 3A CIMEMHUM 3AKOHOAABCTBOM YKPAIHU

MpobaemaTrka 3abe3neyeHHss NPUHLIMMY FEHAEPHOT PIBHOCTI Y CiMENHUX NpaBOBiAHOCUHAX | GOPMYyBaHHS HaLjio-
HaAbHOrO MexaHi3aMy LLIOAO BIAMOBIAHOCTI CBITOBUM MOAITUYHMM NpoLecam i MixxHapoAHUM 3000B’si3aHHAM YKpaiHu, i
€BPONEnCcbkoMy BUOOPY Ta iHLIMM YMHHUKAM Ma€e CyTTEBE TEOPETUUYHE Ta NMPaKTUYHE 3HAUYEHHST AAST FOPUAMYHOI AOK-
TPWHW Ta AEPXaBHO-CYCMIABHOIO PO3BUTKY.

Y cTaTTi akueHTOBaHO yBary Ha TOMY, WO MOHATTA reHAaepHoi piBHOCTi CK YKpaiHM MOXHa oxapakTepu3yBaTh fK
NPOrPEeCUBHUI | AOBOAI AEMOKPATUYHUI: BiH AIKBIAYE FOPUAMYUHI NIACTABU AAST AUCKPUMIHALLT XIHOK i YOAOBIKIB y cdepi
CiMEeNHOro, NPMBAaTHOTO XMUTTS.

[eHAEpHa eKcrnepTu3a CiIMEMHOro 3aKOHOAABCTBa nepepbavae aHaAi3 MPaBOBKUX HOPM, MPO Te HACKIAbKM BOHW —
APY>XMHA | YOAOBIK — SIK pPiBHOMpPABHi Cy6’EKTU MOAPYXHIX BIAHOCMH MOXYTb CaMOpPeani3yBaT1Cs B CiMENHOMY Cepeao-
BULL, HACTIAbKM CiMeVHEe 3aKOHOAABCTBO HE € HEMTPAAbHUM Y LibOMY, @ rapaHTye reHAEpHY PiBHOBary, ycyBa€e reHAepHY
AMCKPUMIHALLiO, CNPUSIE PO3BUTKY NapPUTETHOI AeMOKPATIi B CiM'i. AKLLO «XKIHOYMI» MiAXIA AO CIMEMHUX BIAHOCUH TpaAW-
LiMHO 30CepeAXyBaBCA Ha 3axMCTi NpaB XiHOK, abCOAOTU3YBaB TakUi 3aXMUCT, TO 3@ FEHAEPHOro Niaxoay nepeabava-
€TbCA NPABOBUIM aHAAI3 CIMEMHWUX BIAHOCHKH i3 MOTASIAY PIBHOCTI y CiM’'T APY>XMHM Ta YOAOBIKa. TiAbKM FEHAEPHO CNpaBeA-
AMBUI MiAXiA AO 3aKOHOAQBCTBA MOXE CTBOPUTU FTEHAEPHO CpaBEAAMBI YMOBU AN CAMOYTBEPAXKEHHA PIBHOMPABHOCTI
COLiaAbHMX CTaTen y CiMEeNHUX BiAHOCHHAX. AO CUCTEMM MPUHLIMNIB CiMENHOro npaBa YKpaiHu BXOAUTb MPUHLIMM FEeH-
AepHoro 6anaHcy B ciMelHMX NpaBoOBiAHOCKHAX.

AHaAi3 HauiOHaAbHOrO 3aKOHOAABCTBA MOKA3ye HAaABHICTb CyTTEBMX NPOraAvH LLOAO BU3HAYEHHA CaMOro MOHATTA
«reHAepPHa PIiBHICTb» 3araAoMm i ii Micue y CiMeMHWX NpaBOBIAHOCUMHAX 30KpeMa, OAHAK BiA3BHAYaEMO, LLO NMPUAHATTA
CimenHoro kopekcy YKpaiHv Ta HM3KM 3aKOHOAABYMX aKTiB AAAO 3MOTy BiAbLLIOK MipOK BPEryAKOBATU Lii HAACKAAAHI
BIAHOCWHM 3 ypaxyBaHHS iHTepeciB, NpaB i 060B’A3KIB K XIHOK, TaK i YOAOBIKIB y HENMPOCTUX CIMEMHUX BIAHOCUHAX.

KarouoBi croBa: civelHe npaBo, CiMeiHe 3aKOHOAABCTBO, CiMENHI NPaBOBIAHOCUHMW, MPUHLIMNK CIMEMHOrO NpaBa,
reHAepHa pPiBHICTb.

Safonchyk Oksana, Shamota Oleksandr

THE PRINCIPLE OF GENDER EQUALITY UNDER FAMILY LAW OF UKRAINE

The issue of ensuring the principle of gender equality in family relations and the formation of an appropriate
national mechanism for compliance with world political processes and international obligations of Ukraine, its
European choice, and other factors and has significant theoretical and practical significance for legal doctrine and
state and social development.

The article emphasizes that the concept of gender equality of the Family Code of Ukraine can be described as
progressive and quite democratic: it eliminates the legal grounds for discrimination against women and men in the
field of family and private life.

Gender examination of family law provides an analysis of legal norms on the extent to which wife and husband as
equal subjects of marital relations can self-realize in the family environment, so family law is not neutral in this, but
guarantees gender balance; eliminates gender discrimination; promotes parity democracy in the family. At the same
time, if the “women’s” approach to family relations has traditionally focused on the protection of women’s rights,
absolutized such protection, then the gender approach provides for a legal analysis of family relations in the duration
of equality in the family of wife and husband. Only a gender-equitable approach to legislation can create gender-
equitable conditions for the self-affirmation of equality of social sex in family relations. The system of principles of the
family law of Ukraine includes the principle of gender balance in family legal relations.

The analysis of national legislation shows the existence of significant gaps in the definition of the concept of
“gender equality” in general and its place in family law in particular. However, we note that the adoption of the Family
Code of Ukraine and some legislative acts has made it possible to better regulate these complex relations, taking into
account the interests, rights, and responsibilities of both women and men in complicated family relationships.

Key words: family law, family legislation, family legal relations, principles of family law, gender equality.
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CUCTEMA CNMNOPTUBHUX HATOPOA

3A 3AKOHOZIABCTBOM YKPATHU

MoctaHoBKa npob6baemu. CrnopTuBHI  Haro-
POAM € AOCTATHbO AIEBMM 3aCOO0M, LLO CTUMYAIOE
NO3UTUBHY, CYCMIABHO KOPWUCHY MOBEAIHKY, CMpPUSIE
3POCTaHHIO CMOPTUBHUX AOCATHEHb, MONYASipU3a-
LiT MacoBOro cropTy Ta 3A0POBOro crocoby XuTTa,
Aomnomarae y CTBOPEHHI MO3UTUBHOIO iMIAXY Aep-
XaBW Yy MiDKHaApPOAHWX BiAHOCHMHax. Bravsatoum
Ha CBIAOMICTb, ¥ T. Y. i Ha MCUXOAOTIYHOMY PIiBHiI,
CMOPTUBHI HaropoAM CTBOPHOKOTb AOAATKOBI MOTHU-
BaUii CNopTy BMLLMX AOCSITHEHb, AMTSYOrO CMOPTY,
AUTSYO-tOHALUBKMI  CNOPTY, PE3epPBHOrO0  CMnopTy,
npodecinHOro crnopty, CnopTy BeTepaHiB, CAyX60-
BO-MPUKAAAHOIO Ta BiMCbKOBO-MPUKAGAHOMO CMOPTY,
crnopty ocib 3 iHBAAIAHICTIO, MO3UTUBHO BMAMBAKOTb
Ha }i3KYABTYPHO-03A0POBYY AiIAbHICTb, CTUMYAIOOTH
MacoBMI CMOPT i 3aHATTA GiIBUYHOIO KYABTYPOIO.

3akoHopaBeub Yy CT. 1 3akoHy YkpaiHu «[1po
®i3MUHY KyAbTYpY | cnop™ Bia 24 rpyaHa 1993 p.,
BM3HaAUatouM CrnopT sIK AiSIAbHICTb CyO’eKTiB chepu
®I3NMYHOT KYABTYpPHM | CMOPTY, CNPSAMOBaHY Ha BUSB-
AEHHSA 1 YHidiKOBaHe NOPiBHAHHA AOCATHEHb AOAEN
y ®i3MYHIN, IHTEAEKTYaAbHIN Ta iHWIiN NiATOTOBAEHO-
CTSX LUASIXOM NPOBEAEHHSA CMIOPTUBHUX 3MaraHb i Bia-
MOBIAHOT NIATOTOBKM AO HUX, MIAKPECAIOE BaXXAUBICTb
3MaraAbHOCTi y CMOPTUBHIM cdepi, cnpaBearnBe
BiABHAYEHHS CMOPTUBHUX AOCATHEHb. 3aCTOCYBaHHA
CTUMYAKOBAHHSA Ta «M’IKOro» BMAMBY, LLO € XapaKTep-
HUM AAS TPUBATHOIO Npasa, MOBHOK MipOKO CPUSIE
peanizauii AepXaBHOI MOAITUKK Yy cdepi Gi3nyHoI
KYABTYPU | CNIOPTY, aAXe Cy4aCHOK TEHAEHLIEIO € Te,
LLLO «3HAYMMICTb 3a0XOYEHHS AK FOPUANYHOIO IHCTPY-
MEHTY NOCTiMHO 3pocTaer [1, c. 32].

3a0X0UeHHA € He TiIAbKM BIA3HAKOK 3a BXe
AOCATHYTE, @ | CTUMYAOM AASI MOAAABLUUX AOCATHEHb
TBOPUOI iHiLjaTMBKM Ta 3pibHOCTEN [2, C. 77].

Y 3aranbHOMy BUIASIAI aBTop «Teopii Haropoa»
|. BeHTam BM3HauyaB HaropoAy SIK fAKYCb 4acTky
6Aara, KoTpa AapyeTbea 3a peanbHy abo nepepbauy-
BaHy NOCAyry. NoHATTA HaropoAM HEOAMIHHO Mano
Ha yBa3i fIkeCb AifiHHA, Ake BBaXaeTbcA OAarom
[3, c. 93, 410].

Y coepi cnopTy iCHye BEAMKA KiAbKiICTb 3HaKIB 3a
3aCAyrv B rany3i Qi3MUYHOI KYALTYPU i CNOpTy, Haro-
POAHMX MEAAAEN, CTPIUOK, XETOHIB, KYOKIB, LLIO BPY-
YaroTbCA NepemMoXuaM 3maraHb, PEKOPACMEHAaM,
iXHIM TpeHepam. CnopTMBHI HAaropoAu Bpy4varoTbCA
nepemMoxusmM CrOPTUBHUX 3MaraHb 3a BEAUKY
npaLo, MancTepHiICTb i BOAIO A0 nepemMorn. CnopTmB-
HUMMW HaropopamMu MOXyTb ByTW AMMAOM, rPamMoTa,
CBIiAOLTBO, XETOH, MEAaAb, CTPiUKa uemnioHa, Kybok
Ta iH. OAHIED 3 03HAK CMOPTUBHOI HAropoAM Hesa-
AEXHO BiA il HA3BW, Ha HaLL MOTASIA, MOXE BBaXaTtuncs
BiA3HAUYEHHS CMOPTUBHMX 3acAyr nepep cyb’ekTom
3anpoBajpXeHHs Haropoan. CnopTuMBHI Haropoau
MOXYTb MPUCYAXYBaATUCA OKPEMUM CMNOPTCMEHAM,
TpeHepaMm, cyaaaM abo KOAEKTMBAM - KOMaHAaM,
knybaMm, CNOPTUBHUM OpraHisauiam. HaropoaxeHHs
CMOPTUBHOIO HAaropoOAOKD 3BEPHEHE AK Y MWHYAE,
Tak i B ManbyTHE, a TOMYy NEepPecAiAye OAHOUYACHO
ABi METU: CTUMYAIOBATU NOAAAbLLI CMOPTUBHI AOCAT-
HEHHSA Ta BMHAropoAUTH 0coby 3a Bxe OTpUMaHWI
CMOPTUBHUIM pe3yAbTar.

CnopTUBHI HAaropoAn € 0COBGAMBUM BUAOM 3a0XO0-
yeHb. CrnopTUBHE AOCATHEHHA, 3a SIKe HaAAETbCA
CrnopTMBHaA HaAropoaa, KBaidikyeTbcsi AK 0COBAMBO
3Hauylle. Haropopamu MPUMAHATO 3aoxo4yBaTu He
MOTOYHI CMOPTUBHI AOCATHEHHS, @ HaNBiAbLL Baromi.
CnopTMBHUMMW HaropoAamMm BiA3HAYaKOTLCH 3aCAYMU
NiACYMKOBOIO xapakrtepy. Taki 3acAayrn - npeamer
FOPAOCTi CMOPTCMEHa, MOro BIAMIHHICTb Bia iHLLMX
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cnopTcMeHiB. OAHOYACHO Taki 3acAyrm € MpUHUM-
NoBO BaXAUBUMMW AASI OpraHisatopa 3amaraHb, BOOAI-
BaAbHUKIB CYAAIBCTBa, iHLWMX CMOPTCMEHIB, BETEPaA-
HiB cnopTy. Taki CMOPTUBHI AOCATHEHHSI MOXYTb 6yTH
PO3LIHEHI K BaXXAUBI YUNHHUKU PO3BUTKY KOHKPET-
HOrO BMAY CMOPTY, CMOPTY 3araAnoM, NonyAspusauii
bI3NYHOT KyABTYPU Ta 3A0POBOI0 Cnocoby XKUTTA.

OTxe, CNoOpTMBHA Haropopa € CUMBOAIYHUM
3a0X0YEHHAM, KOTPE BNAMBAE Ha CTaTyCc CNoOpTCMEHa
Yy CNOPTUBHOMY CEPEAOBMULLL, CUCTEMI CYCMIABHUX BiA-
HOCWH i MOPaAbHMX HOPM, BCTAHOBAEHE i 3aCTOCOBY-
€TbCA 3@ 3HAUHI 3aCAYr1, AKi BU3HAYarOTb CNOPTUBHE
AOCSITHEHHS HAaropPOAXEHOT 0CObM Ta sIKi € AOCTATHbO
BaXXAMBUMW AASI CMIOPTMBHOIO cepeaoBuLla. AHaAI3
CYCMIAbHMX BIAHOCUH Y BU3HAUYEHIN chepi, HayKoBUX
AKEPEN | CyyaCHOro 3aKOHOAABCTBA AO3BOASIE BUAI-
AWUTHU CUCTEMY CMTOPTUBHMX HAropoA.

CTaH AOCAIAKEHHA TeMMu. BuBueHHIO npuBar-
HOMPaBOBUX aCNeKTiB CMOPTUBHOI chepu Ta chepu
HaropoA NPMCBSIYEHO HU3KY HayKoBMX pobiT. Cepea
YUEHMX, KOTPi AOCAIAXYBAAM L0 MPOBAEMATHUKY,
BapTo Bia3HauMTM A.l. 3aiueHko, A.. Koputbko,
0.H0. NaBpeHioka, O.M. 3anizko, M.O. Tkannua,
€.0. XapwutoHoBa, O.l. XaputoHosy, 0.0. HOwwuk
Ta iH., NpoTe i CboroaHi NpobAaeMaTtnka CrnopPTUBHUX
HaropoA i iXx CMUCTEMM 3aAMLLAETbCA HEAOCTATHbO
PO3PO6AEHOID AAA BITUM3HSIHOT MPABOBOI AOKTPUHMW.

MerTtoto cTarTi € AOCAIAKEHHS MPUBATHONPABO-
BUX acCnekKTiB CMOPTUBHUX HAropoA LWASIXOM 3'ACy-
BaHHS iX CUCTEMW, MOXAMBOCTI Ta HeobXiAHOCTI
3acTocyBaHHA 3acobiB NpMBaATHONPABOBOrO Xapak-
Tepy A0 chepu CNOPTUBHUX HAropoA, aHani3 AOLiAb-
HOCTi HAfABHOIO NMPMBATHOMPABOBOIrO PEryAlOBaHHSA
3a3HauYeHol chepu. 3poCTaHHA 3HAUEHHST CMOPTUB-
HOI CHEPUN Yy XUTTEAISABHOCTI AFOAMHWM Ta i BaXAU-
BiCTb aKTyaAi3ye Lie AOCAIAKEHHS.

BuKknap OCHOBHOro mMartepiany AOCAIAKEHHA
3 NMOBHUM OOrpyHTYBaHHAM OTPUMAHUX HaAYKO-
BUX pe3yAbTaTiB. BianoBiaHO A0 CT. 6 3akoHy Ykpa-
THU «[1pO dI3NUHY KyABTYPY i cnop™ BiA 24 rpyaHA
1993 p. UEHTPaAbHWW OpraH BMKOHABYOI BAAAM,
o 3abeaneuye GopMyBaHHA AEPXABHOI MOAITUKY
y coepi Pi3nUHOI KyAbTYypW Ta CMopTy, BM3HA4aE
CUCTEMY CMOPTUBHMX BiA3HAK i Haropoa. Mn. 17
n. 4 MoAoXeHHs1 Npo MiHICTEPCTBO MOAOAI Ta CIOPTY
YkpaiHun, 3atBeppxeHoro [loctaHoBok KabiHeTy
MinictpiB YkpaiHu Bia 2 aunHa 2014 p. Ne 220,
cepep iHWKMX 3aBpaHb MiHicTepctBa nepepbavae
BCTAHOBAEHHSI MEPEAIKY CMOPTMBHUX HAropoA AAA
NEPEMOXLIB | PEKOPACMEHIB BCEYKPAIHCbKMUX CMOP-
TMBHUX 3MaraHb. [TOAOXEHHSI NPO EAMHY CMOPTUBHY
knacuoikauito YkpaiHu, 3atBeppxeHe Hakasom
MiHicTepcTBa MOAOAI Ta cnopTy YkpaiHu 11 XOBTHSA

2013 p. Ne 582, BCTAHOBAIOE CUCTEMY CMOPTUBHUX
3BaHb i PO3PSAIB, AKi TAKOX 3a CBOIMW O3HaAKaMM
MOXYTb ByTH BiAHECEHI AO CMOPTUBHMX HAropoa, LLO,
y3aranbHHOOUM, MOXHa Ha3BaTW BiAOMYMMMU CMOp-
TUBHUMMW HaropopamMmu. 3akoHoM YKpaiHu «[1po aep-
XaBHi Haropoau YkpaiHu» Bip 16 6epesHs 2000 p.
BCTAHOBAEHUI MEPEAIK AEpPXaBHUX Haropoa Ykpa-
THM, AKi BiANOBIAHO AO CT. 1 LbOr0 3aKOHY € BULLOKO
$OpPMOI0 BiA3BHAUEHHA rPOMAAAH 3@ BMAATHI 3aCAyri
Yy PO3BUTKY EKOHOMIKM, HAyKK1, KYABTYPH, COLLiaAbHOT
cdepu, 3axucTi BiTuM3HM, OXOPOHI KOHCTUTYLLIMHMUX
npaB i cBOBOA AHOAMHMW, AEPXaABHOMY OYAIBHWULTBI
Ta rPOMAACHKIM AIIABHOCTI, 3a iHLI 3acAyrn nepea
YKpaiHOK Ta MOXyTb HAaAaBaTUCA | 3@ NEBHI BUCOKI
CMNOPTUBHI AOCATHEHHSA, aAe HE € BY3bKOCMeELjaAi3o-
BaHWMW CMOPTMBHUMM Haropopamu, apxe miacta-
BOO iX HAAQHHSA MOXYTb BYTU AOCATHEHHS | B iHLLMX
cpepax. EAMHOIO MaKCMMaAbHO HABAMXEHOH AO
chepn OIBMUYHOI KYAbTYPU Ta CMOPTY AEPXABHOK
HaropoAOHD i3 LIbOro nepeaiky Moxe 6yTM noyecHe
3BaHHSA «3aCAYXEHWM NpauiBHUK Gi3UUYHOT KyAb-
Typu i cnopTy YKpaiHw», sike BiANOBIAHO AO [lono-
XeHHA «[1po nMoYecHi 3BaHHA YKpaiHu», 3aTBEpPAXKE-
HOro Ykasowm [lpe3uaeHTa Ykpainu Bia 29 uepBHA
2001 p., HapaetTbca GaxiBUsSM i OpraHisatopam
DIBKYABTYPHO-CMOPTUBHOIO PYXY, BUAGTHUM YUEHWM,
TpeHepam, BUKAapaYaM @i3KYALTYPHO-03A0POBUMX
i CNOPTUBHUX HaBYAAbHUX 3aKAAAIB Ta iHWKM npa-
LiBHMKaM }i3MUYHOT KyABTYPH | COPTY, CNOPTCMEHAM
3a AOCATHEHHSA BUCOKUX PEIYALTATIB Y MiXKHAPOAHMUX
CMNOPTUBHUX 3MaraHHsX, Baromi 3acAyru y niaArotoBui
HaLUiOHAAbHMX CMOPTUBHUX KaApPiB.

TakMuM UMHOM, HUHI Y AepXaBi CKAanacs BIiAMNO-
BiAHA CMCTEMa CMOPTMBHUX HAropops, OCHOBHUMM
PIBHSAAMM SIKOT MOXYTb ByTW BU3HaHi:

1. PiBEHb AepXaBHMX HAropoa. Ha upomy piBHi
cneuianisoBaHoO AAA CHeEpU CNOPTY HAropoAor
€ NnoYyecHe 3BaHHA «3aCAy)XeHUIN NpauiBHUK Gi3ny-
HOT KyABbTYPM i cnopTy YKpaiHu». CBOEPIAHICTb PiBHSA
HacamMnepeap MOASira€ B TOMY, LLO,HArOPOAXKEHHS
3AIMCHIOETbCA HE OpraHizaTopoM 3maraHb, a
cy6’eKTOM BAAAHMX MOBHOBaXeHb, BipOYBaETbCS
BiA iM€EHI AepxxaBu. BiamoBiaHO A0 u. 2 ¢T. 5 3aKoHy
Ykpainu «[1po pAepxaBHi Haropoam YkpaiHw» Haro-
POAXEHHSI AEPXABHUMW HAaropoAaMu NPOBaAUTLCSA
yka3om lNpe3npeHTa YKpaiHu. Take HaropoAXKEHHS
Mae€ BiANOBipaTM BCiM BUMOramMm HaropoAHOro npo-
LEeCcy, WO PEerrnaMeHTye MpouUeAypy MPUCBOEHHSA
AEpXaBHUX Haropop YkpaiHn. A0 UbOro piBHSA
TaKOX MOXHa BIAHECTW HAropoAu iIHO3EMHUX AEp-
XaB, AKMX BiANOBIAHO AO U. 4 cT. 5 3aKOHy YKpaiHu
«[1po aepxaBHi HAaropoan YkpaiHn» MOXyTb YAOCTO-
€Hi rPOMaAAHU YKpaiHu.
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2. PiBeHb BipnOMUMX CIOPTUBHUX HAropoa. Cepea
HUX BUWAIAAIOTBCS CMOPTUBHI 3BAHHA: 3aCAYXEHWUI
TpeHep YKpaiHKW, 3acAy)XeHWH Malctep Ccrnopty
YKpaiHu, manctep cnopty YkpaiHW MiXHapOAHOro
Knacy (rpocmenctep YkpaiHu — AAS LWaxiB, LWallok),
MaincTep crnopTy YKpaiHM Ta CnOpTUBHI PO3PSIAM:
KaHAMAAT Yy MaMUCTpW CrnopTy YKpaiHW, nepLiunn
pPO3psiA, APYTMM PO3psA, TPETIM pPo3psaa, NepLuunn
FOHALbKUIM PO3pPsA, APYTUIM HOHALBKWUIA PO3PSIA, Tpe-
Ti tOHaUbKUI po3psia. OCOBAMBICTIO LbOro pPiBHA
CMOPTUBHMX HAropoA € Te, WO HAaropoOAXEHHS HUMU
BIAMOBIAHO AO BMAY Haropop 3AIMCHIOETbCA BiAMNO-
BiAHO A0 PospiniB IV ta VII TTOAOXEHHA MPo €AMHY
CNOPTUBHY Knacuoikauito YkpaiHu, 3aTBEPAXKEHOIO
Hakasom MiHicTepcTBa MOAOAI Ta CnopTy YKpaiHu
11 xoBTHA 2013 p. Ne 582:

- CMOPTMBHI 3BaHHA - Haka3oM MiHMOAOAL-
cnopty YKkpaiHu;

- CMOPTUBHUI po3psp «KaHAMAAT Yy MaKcTpu
cnopty YKpaiHu» Ta nepluin CnopTUBHWUW pPO3-
PAA - Haka3oM CTPYKTYPHOro Miapo3Ainy i3 ¢isnu-
HOI KYAbTYpM Ta cnopTy 06AaCHUX i KUIBCbKOI MiCb-
KOT AepXaBHOI aaMiHicTpauii (y pasi notpebu 3a
PiLLEHHAM CTPYKTYPHOrO MiAPO3AIAY 3 (i3UUHOI
KYABTYPU Ta CnopTy 06AaCHUX i KMIBCbKOI MiCbKOI
AEPXaBHOI apMiHICTPaLLii MOBHOBAXEHHS Ha Npwu-
CBOEHHS CMOPTUBHOTO po3psay «KaHAMAAT y Malc-
TPM CcNopTy YKpaiHW» Ta MNepLioro CnOpPTUBHOIO
po3psay Moxe 6yTM HapaHO CTPYKTYPHOMY MiA-
PO3AiIAY 3 GiBMUHOI KYABTYPW Ta CMOPTY BMKOHaB-
YOro opraHy opraHy MiCLEBOr0 CaMOBpPSIAYBaHHA
B MicTax 06AaCHOro 3HaYEeHHS);

- APYTUi po3psia, TPETIN Po3psiA — CTPYKTYPHUM
NiIAPO3AIAOM i3 I3NUYHOI KYABTYPU Ta CMOPTY PamnoH-
HOI AEepPXaBHOI aAMIHICTpaLjii, BUKOHABYOrO OopraHy
opraHy MicLeBOro caMoBpsiAyBaHHS B MicTax obaac-
HOrO 3HAYEHHS;

- NepLUnn, APYTUI i TPETIM tOHALbKI CMOPTUBHI
PO3pPAAM — B OANIMMINCbKMUX | HEOAIMMNIMCBKUX BUAAX
CMopTy — 3akrnapamu Gi3UUHOI KyAbBTYpPU Ta CMopPTY,
CTaTyTHUMM AOKYMEHTaAMU AKUX NepeabaveHunin pos-
BUTOK BIANOBIAHWX BWAIB CMOPTY; Y BMAAX CMOpTY
iHBaAIAIB — perioHaAbHUMMK LIEHTpaMK 3 Gi3UUHOI
KYABTYPU i CNOPTY iHBAAIAIB «lHBacrnopm.

[TOAOXEHHAM MPO €AMHY CMOPTUBHY KAacudika-
Liro YkpaiHu, 3atBepaxeHnum Hakazom MiHictep-
CTBa MOAOAI Ta cnopty Ykpainm 11 xoBTHsA 2013 p.
Ne 582, Takox nepepbavaroTbCsi YMOBM HaAaAHHSA,
onuc GopMMn HaropoA LbOro pPiBHSA, OMMUC HAropoA-
HUX AOKYMEHTIB.

3. Haropoau CNOPTMBHMX 3MaraHb i KOHKypCiB
yCix B1aiB. Cepea HaropoA LbOro PiBHA MOXHa BUAI-
AUTU CMOPTUBHI HaAropoAM MiXKHaAPOAHWX 3MaraHb,

CMOPTMBHI HAropoAM BCEYKPAiHCbKMX CMOPTUBHMX
3MaraHb, iHLWIi CNOPTUBHI HAropoAu.

Cepea CNOPTUBHMX Haropop MOXHA BWAIAWUTU
nepexiaHi (ki Bpy4aroTbCs No Yepsi TMM, XTO BUrpae
y CNOPTMBHOMY 3MaraHHi) Ta HenepexiAHi Haropoam
(3aAMLWwalOTbCA Yy NepemMoxusa HaszaBxXau). Aeski
CMOPTUBHI HaAropoAn MoxyTb 36epertucsa y nepe-
MOXUSA AO BM3HAYEHHS MEPEMOXLUS HACTYMHUX
3MaraHb, Aesiki — 3bepiratoTbCcsi BECb Yac B OpraHi-
3atopa 3maraHb. Tak, A0 2006 p. roAOBHUI KyOOK
YemnioHaTy cBiTy 3 ¢yTOOAY NMepepaBaBCA KpaiHi,
LLLO NMepemMoraa B TYpHipi, i BoHa 36epirana Tpoden
y cebe A0 diHanbHOro xepebkyBaHHA YemnioHaTy
cBiTy OI®A. Tenep, 3a YMHHUMK NpaBuAamMmn OIDA,
Tpodeln He nepepacTbca Ha 3bepiraHHs Nepemox-
usimM, i3 2016 p. BiH 36epiraetbecst B My3ei cBiToBOro
oyT60Ay PIDA B Litopixy i BUCTABAAETLCA TIAbKK MiA
yac Tpooi-Typy, Ha diHaAbHOMY xepebKyBaHHI Yem-
nioHaTty CBIiTy Ta nia Yac ¢iHaAbHOro Mardy TypHipy
Ta HAarOPOAXKEHHS.

To6To o cyTi cNOPTCMEH, HAaroPoOAXeHUI Hene-
pPEexiAHOK CMOPTMBHOK Haropopoto, HabyBae Ha
il 30BHIiLWIHIO dopmMy (Mepanb, 3HAK TOLLO) NpaBo
BAACHOCTI. Y BUNaAKY MepexiaAHOi Haropoau nepe-
MOXeLb Y 3MaraHHsax Auwe abo Moxe MNeBHWUH
NPOMiXoK uacy 36epiraTh HaropoAHWM CUMBOA,
abo HaBiTb TiAbKM NEBHWIK 4Yac MNOTpMMAaTU MOro
B pyKax, WO camo no cobi BXe € CUMBOAOM Haro-
poAXeHHA. Tak, roAoBHOro kybka YemnioHaty
CBITY 3 GyTOOAY MOXYTb TOPKATUCSH AULLIE YEMTMIOHH
CBIiTY Ta FrOAOBM AEpXaB.

BUCHOBKM 3 AOCAIAKEHHA Ta NepCcneKTUBM
NMOAAABbLUMX PO3BIAOK Y LbOMY Hanpami. 3 Orasay
Ha 3a3HayeHe cuctema CMOPTUBHMX HAropoA CKAa-
AAETbCA 3 PIBHIB, LLOAO HaropoA KOXHOMO 3 AKMUX
MOXyTb B6yTV nepepbaveHi 0cobAMBOCTI NPaBOBOrO
pexumy. Tak, A0 06iry HarpyAHOro 3Haky AO movec-
HOr0 3BaHHA «3acAyXeHWM NPaLiBHUK Gi3UUHOT KyAb-
Typu i CnopTy YKpaiHu», WO € AEPXAaBHOK Haropo-
AO1O, BIAMOBIAHO A0 3aKoHy YkpaiHu «[1po pAepxaBHi
Haropoau YKpaiHu», SK i AAS iHLLIWX AePXXaBHUX Haro-
poA, BCTAHOBAEHI NEBHi 0OMEXEeHHs, a caMe: BUIo-
TOBAEHHSI OPAEHIB, MeAaAel, HarpyAHWX 3HaKIB AO
NMOYEeCHUX 3BaHb YKpaiHUW, HarpyAHMX 3HaKiB Aaypea-
TiB AePXaBHWUX NPeMin YKpaiHu Ta Npe3MAEHTCbKUX
BiA3HaK, @ TaKOX AOKYMEHTIB, IKi MOCBIAUYHOTb Haro-
POAXEHHS HUMU, 3AINCHIOETLCA BUKAKOYHO BaHKHOT-
HO-MOHETHUM ABOPOM HalioHaAbHOro 6aHky Ykpa-
iHK. Ocobu, yAOCTOEHI AEpPXXaBHUX HAropoA, MOBUHHI
ABANAMBO CTABMTUCH AO iX CXOPOHHOCTI. Y pasi
BTPATU Haropoas HaropoaXeHi 36epiratoTb CBOI
npaBa Ha HWUX BIANOBIAHO AO 3aKOHy. Haropoaxe-
HOMY MOXYTb ByTW BMA@HI AyOAikaT Haropoan abo
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AOKYMEHTIB MPO HaropoAXeHHSA, AKLWO KoMiciero
AEPXABHWUX HAropoa i repanbAukM byae BU3HAHO,
L0 BTpaTa AEPXXaBHOI HAropoAM CTanacs BHACAIAOK
CTUXIMHOIO AMXa, BOMOBUX AiMt @ab0 3 iHLIMX MPUUKH,
AKi He 3aAexaTb BiA HaropoAXeHoro. pomapaHu
YKpaiHu, iHo3emui 1 ocobu 6e3 rpomapaHcTBa, Haro-
POAXEHI AepXaBHUMK Haropopamu, abo ix cnapko-
EMUI Y pasi BMi3ay 3a MexXi YkpaiHM MatoTb MpaBo
BWUBO3UTU AEPXXaBHI HAaropoAu, a TakoX AOKYMEHTH
NpPO HaropoOAXEHHA HUMW. BMBI3 AepXXaBHUX Haro-
POA, NMPaBO Ha fKi HE MIATBEPAXEHO BiANOBIAHUMMU
AOKyMeHTaMM, 3a60POHSIETLCA. BUAyUeHi npaBooxo-
POHHWMMK M OpraHamMu AOXOAIB i 360piB AepXaBHi
Haropoau YKpaiHu B 0Cib, KOTPi HE3aKOHHO HUMM
BOAOAIOTb, NepeparoTbCA  BIANOBIAHUM OpraHam
AepXaBHOI BAaaK. [licas cmepTi HAaropoAXeHoro, 3a
HasIBHOCTI CNAaAKOEMLIB, A€pXXaBHa Haropoaa 3aAu-
LIAETbCA Yy CiM'I MOMEPAOro. 3a 3ropAol0 CNaAKOEM-
LiB AepXaBHi HAaropoAu MoxyTb 6yTWM nepepaHi Ha
TMMyacoBe abo nocTinHe 36epiraHHA My3esm. Aep-
XaBHi HaropoAn nepeparoTbca My3esiM Ha NniAcTaBi
pilueHHs KoMmicii Aep>XaBHMX HAropoa i repanbAvKM
3@ HasiBHOCTI BIAMOBIAHOIO KAOMOTAHHS MYy3€MHOI0
3aKknapy. MepeapaHi My3esim Ha nocTiviHe 36epiraHHsA
AEPXaBHI HAaropoAu cnapkoeMUAM nomepaoro abo
HaropoOAXEHOro [MOCMEPTHO HEe MOBepTakThCA.
Y pasi BIACYTHOCTI Y MOMEPAOro HaropoAXEHOro
CNaAKOEMUIB AEpXaBHi HaropoAuM Ta AOKYMEHTU
NPO HaropoAXeHHs MatoTb ByTh nepepaHi Ha 36epi-
raHHA AepXxasi.

AO CNOPTUBHUX HAropop i3 AOPOroOUiHHMX MeTa-
AiB, AOPOrOUIHHOMO KaMiHHSl, a TakKoX Takux, O
CTAHOBAATb KYABTYPHY M iCTOPUYHY LiHHICTb, TakoX
MOXYTb BCTAHOBAOBATUCS OOMEXEHHS CTOCOBHO
NMOPSIAKY IX BUBE3EHHS 3a MeXi YKpaiHu.

LLloa0 BiAOMUMX CMOPTUBHUX HaAropoa (cnop-
TUBHUX 3BaHb i po3psAiB), T0 Posainom IX TMono-
XEHHA MPOo EAMHY CNOPTUBHY KAacudikaLito Ykpa-
THK, 3aTBEpPAXEHNM Haka3om MiHicTepcTBa MOAOAI
Ta cnopty Ykpaiim 11 xoBTHA 2013 p. Ne 582,
nip Ha3Boto «[lopsAAOK BPYYEHHS, HOCIHHS Ta 36e-
piraHHA HarpyAHOro 3Haka, nocBiAYeHb Npo cnop-
TUBHI 3BaHHA Ta CMNOPTUBHI pPO3psAM», MO CYTi
nepeabayeHo TiAbKM Te, LWo: ocobam, AKMM NPUCBO-
€HO CMOPTUBHE 3BaHHSA, BpyyatoTbCA NOCBIAYEHHS
Ta HarpyAHWM 3HaK 3paska, BCTaHOBAEHOro MiHMo-
AOAbCMOPTOM YKpaiHW, BPyUYEHHA MOCBIAYEHD | BiA-
MOBIAHUX HArpyAHUX 3HaKiB «3acAyXeHWW TpeHep
YKpaiHu», «3acAyxeHu Mmanctep cnopty YKpaiHu»,
«Mavictep cnopty YKpaiHu MiXXHaApPOAHOTO KAaacy
(Mpocmerictep Ykpainu)», «Maictep cnopty Ykpa-
THW» 3AIMCHIOETBCS MiIHMOAOABCNOPTOM YKpaiHu,
NoOPSAOK BPYYEHHS HArpyAHUX 3HaKiB i MOCBiAYEHb

Npo CMNOPTMBHI PO3PSAAM BM3HAYAETbCS OpPraHisa-
LigaMmu, aki ix npucBorotoTb. OTXe, He3Baxatouu
Ha Ha3By PO3AiAY, BUMOTM LLOAO HOCIHHA Ta 36e-
piraHHA HarpyAHOro 3Haka, nocBiAYeHb NPo cnop-
TUBHI 3BaHHSA Ta CMOPTUBHI PO3PAAM Y TTOAOXKEHHI
HEe HaBOAATbCA. 3a3HauyeHy HEBIAMOBIAHICTb, Ha
HaWwy AYMKY, MOXAMBO YCYHYTW, AOA@BLUM BiAMNO-
BiAHI MYHKTWM AO 3a3Ha4yeHoro pos3ainy abo 3mi-
HUBLLUW Ha3BYy PO3AIAY.

LLLloaO piBHA HAropoA CNOPTUBHKUX 3MaraHb i KOH-
KYPCiB BCiX BWAIB, 3aKOHOAABELL HE BCTaHOBAKOE
3araAbHWX BUMOF AO SIKOCTEW Ta 06iry 3a3HayeHux
06’€eKTiB, 3aAMLLIAKOYM iX Ha po3cyA MicueBoro abo
AOKaAAbHOrO HOPMAaTMBHOIO pPEeryAtoBaHHA. BBaxa-
FOUM 3aCTOCYBaHHS AO 3a3HAYEHOro BUAY BiAHOCHH
NPUBaTHOMNPABOBMX 3acap PEryAtoBaHHS  LLIAKOM
BUMNPaBAAHUM, 3aranbHOK MPOMO3ULIED B LbOMY
acnekTi MOXHa BW3HAYWUTW 3aKOHOAABYE BCTaHOB-
AEHHS 3araAbHUX MeX 3P03yMIAOCTI PIBHA Ta BUAY
3MaraHb, CMOPTUBHOIO AOCATHEHHS, MOXAMBOCTI
BMKOPUCTAHHA CUMBOAIB i CAIB Ha HaropoAi, WO
HaAAETbCA CMOPTCMEHY, M Y BIAMOBIAHMX HAropoA-
HUX AOKYMEHTaXx.

BHYTpPILWHIA 3MiCT CMOPTMBHOI HAropoAM Moxe
BUCTYNaTM HEBIA’EMHOK XapaKTEPUCTUKOI IMOro
cy6’exTa, 6e3nocepeAHbo BNAMBATH Ha 3AIMCHEHHS
HUM 0COBUCTMX HEMANHOBKX NpaB. Y 3B’A3KY i3 LM
3aKOHOAABCTBOM nepepbaveHi npaBa 1 060B'A3KK
CMOPTCMEHIB LLIOAO HAropOAXEHHS iX CMOPTUBHUMM
Haropopamu, niactaBu No36aBAEHHA CMOPTUBHUX
HaropoA. Tak, WOAO BiAOMUMX CMTOPTUBHMX HAropoA
[MTOAOXEHHAM MPO E€AMHY CMOPTUBHY KAacudikauito
YKpainu, 3atBepaxeHnm Hakazom MiHictepctBa
MOAOAI Ta cnopTy Ykpainu 11 xoBTHA 2013 p. Ne 582,
nepepbayeHo, Lo CNOPTCMEHM MatoTb NpaBo 6patu
yyacTb y CMOPTUBHMX 3MaraHHAX 3ripHO i3 npasu-
AaMUW 3MaraHb i NOAOXEHHAMM MPO CMOPTUBHI 3Ma-
raHHA, MaroTb MPaBO Ha NMPUCBOEHHA M BIAMOBIA-
HUX CMOPTMBHWX 3BaHb i CMOPTUBHUX PO3PSAIB 3a
YMOBW BUKOHAHHA KBaAidikaLiiHMX HOPM i BUMOT
EAMHOI CMOPTUBHOI KAacudikauii YkpaiHu, npaBo
OTPMMYBaATU AOKYMEHTH, L0 3aCBiAYYHOTb MPUCBO-
€HHS1 ab0 BMKOHAHHA CMOPTUBHUX 3BaHb i CMOPTUB-
HUX Po3psAiB. CnopTcMeHU 3060B’A3aHi AOTPUMYBa-
TUCA BUMOT 3aKOHOAABCTBa YKpaiHu, OAiMNiicbKOi,
Mapanimninicbkoi xapTin, MpaBuA i MoroxeHb MixHa-
pPoAHOrO AedAIMNINCbKOro KOMITETY Ta NpPaBUA i per-
AAMEHTY MiXKHApPOAHMX deaepaLin i BceyKpaiHCbKUX
rPOMAACbKMX OpraHizauin ¢i3kyAbTypHO-CMOPTUBHOIT
CMPSIMOBAHOCTI, 3araAbHMX MOAOXEHb CMOPTUBHOI
€TUKM Y B3aEMMHAX i3 CyAAIMU, O0OCAYrOBYHOUMM
NepPCOHaAOM, iHLWMMW y4aCHUKaMKU 3MaraHb, rspa-
yamu, BECTW i nponaryBatM 0COOUCTUM NPUKAAAOM
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3A0POBUI CNOCiB XUTTA, AOTPUMYBATUCA aHTUAOMIH-
roBUX NPaBUA.

BoaHouac TonoxeHHAM  nepepbadyeHo, WO
cropTcMeH abo TpeHep (TpeHep-BUKAapay) nosbas-
ASIFOTbCS1 CMOPTUMBHOIO 3BaHHSA y pasi BUABAEHHSA
HEeAOCTOBIpHOI iHGOpMaLil B AOKyMEHTaXx, AKi noaa-
BaAWUCS AAA MPUCBOEHHS CMOPTUBHOIO 3BaHHSA, abo
y pasi AOBIYHOI CMOPTMBHOI AMCKBaAidiKkaLji cnopTc-
MeHa UK TpeHepa (TpeHepa-BMKAapaya).

LLlopo mouecHOro 3BaHHSA «3aCAyXXeHWM npauiB-
HUK Gi3MYHOI KyABTYPM i CcnopTy YKpaiHu», TO CT. 16,
17 3akoHy Ykpainu «[1po aepxaBHi Haropoau Ykpa-

iHW» nepepbaveHo, Wo [Mo36aBAEHHS AepPXaBHUX
Haropop Moxe 6yTv npoBepeHo [pe3raeHToM
YKpaiHu AuLie y pasi 3aCypAKeHHS HaropoAXEHOro
32 TAXKKWIA 3AOYMH 33 MOAQHHSIM CyAy Y BUMaAAKaXx,
nepepbayeHmnx 3akoHoM. MOHOBAEHHS y NpaBax Ha
AepXaBHi Haropoaun ocib, aki 6yan no3baBAeHI LUMX
Haropoa, 3AiMCHIOE MNpe3nAeHT YKpaiHn y BUNaaKax,
nepepbayeHnx 3akoHom. llicas HabpaHHS YMHHO-
CTi Ykaszom [pe3unpeHta YKpaiHu npo MOHOBAEHHS
y npaBax Ha AEpXaBHi HaAropoAM HaropPOAXKEHOMY
NoBepTarOTbCS MOr0 HaAropoAu Ta AOKYMEHTWU MNpo
HaropPOAXEHHS.
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Mariiiko Mukona Boropumuposuu

CUCTEMA CMOPTUBHUX HATOPOA 3A 3AKOHOAABCTBOM YKPAIHU

CratTs NnpUcBAYEHa AOCAIAKEHHIO MPUBATHONPABOBUX acneKTiB CNOPTUBHUX HAropoA. LLAsxom aHanidy npaktuku
CYCMIABHOTIO XMTTA AOCAIAXEHO NPOoLLEeCH toprUAn3aLi chep CycninbCTBa, LLLO CTOCYHOTbCA CMOPTUBHMX HAropoA. 3’ ACOBaHi
3aKOHOMIPHOCTI, fIKi AeXaTb B OCHOBI COLjaAbHOI Ta MPaBOBOI CTOPOHU ChePM CYCNIAbHOTO XMTTS, LLLO CTOCYETLCA CMOp-
TUBHWX HaropoA. BuaHaueHa HeobXiAHICTb BpaxyBaHHS NPUBATHONPABOBOO CHEpPOto 0COOAMBOCTEN 3a0X0UYBAAbHOIO
niaxoay. MiakpecaeHo 0cobAUBUIN XapaKTep COPTUBHUX HArOPOA Y 3B’s3KY 3i CHEPOLO iHTEPECIB, AKMX CTOCYIOTLCH Crop-
TUBHI HAaropoAKn. PO3rAAHYTI NOMASIAM BUEHUX LLLOAO OKPEMMUX MPOSABIB 3a0X0UEHb Y Chepi cnopTy y npuBaTtHOMY Mpasi.
AOCAIAXKEHO CUCTEMY CMOPTUBHUX Haropoa. OxapakKrepnsaoBaHO OKPEMI PiBHI CUCTEMW CMOPTUBHUX HAropoa (PiBEHb
AEPXaBHUX HaropoA, PiBEHb BIAOMUYMX CMOPTUBHUX HAropoa, HaropoAn CNOPTUBHKX 3MaraHb i KOHKYPCIB BCiX BUAIB).
MiAKpecAeHO 3HauyLLicTb i 6araToacnekTHICTb NPMBATHOMPABOBOIO MIAXOAY AO OKPEMMX PIBHIB CUCTEMU CMOPTUBHMX
Haropoa. BU3HaueHo BNAMB NPUBATHOMNPABOBOI CPEePU Ha PEFYAIOBAHHST PEXMMY OKPEMMX PiBHIB CMOPTUBHMX HAropoA.
AOCAIAXKEHO 3aKOHOAABCTBO, AKUM 3aKPIMAIOKOTLCA 3araAbHi MOAOXKEHHS LLLOAO OKPEMMUX PIBHIB CUCTEMU CMOPTUBHUX
Haropoa. Cepea CopTMBHUX HAaropoA OKPEMO BUAIAEHI NEPEXIAHI (AKi BpyyYaroTbCA NO Yep3i TUM, XTO BUTPaE y CNOPTUB-
HOMY 3MaraHHi) Ta HenepexiaHi HaropoAK (3aAMLLAIOTLCA Y NEPEMOXLSA Ha3aBXAM).

Br3HaueHi okpemi 0OMeXeHHsI NPaBOBOro PEXMMY AEpPXaBHUX CMOPTUBHKMX HAropoA. 3BepHyTa yBara Ha obme-
XEHHS, LLLO MOXYTb BCTAHOBAOBATUCA AO CMOPTUBHUX HAropoa i3 AOPOroUiHHUX METaAiB, AOPOrOLiHHOIO KaMiHHA, a
TaKOX TaKMX, O CTAHOBASITb KYABTYPHY W iCTOPUYHY LLIHHICTb.

3anponoHoBaHi 3MiHM B 3aKOHOAABCTBO LLOAO NPABOBOIO PEXUMY BIAOMUYMX CMOPTUBHMX HaropoA. LLloao piBHA
Haropoa CNOPTUBHUX 3MaraHb i KOHKYPCiB BCiX BMAIB OKPEMO MIAKPECAEHA BUMNPaBAAHICTb 3aCTOCYBaHHA AO 3a3Ha-
YEHOro BMAY BIAHOCMH MpUBATHOMNPABOBUX 3acaj PEryAtoBaHHSA Ta COOPMOBAHO MPOMO3ULIKD 3aKOHOAABYOIO BCTa-
HOBAEHHS 3araAbHUX MeX 3PO3YMIAOCTI PIBHA Ta BUAY 3MaraHb, COPTUBHOIO AOCATHEHHSA, MOXAMBOCTI BUKOPUCTaAHHSA
CMMBOAIB i CAiB Ha HaropoAi, WO HAaAAETbCA CMOPTCMEHY, M Y BIAMOBIAHWMX HAarOPOAHUX AOKYMEHTaX.

3as3HauvaeTbCcs MPO BaXAMBICTb 3a3HAUYEHMX acnekTiB y cdepi opUAMUHOI NPakTMkn. CHOpMyAbOBAHO NPOMO3ULT
LLLOAO MOAAABLLLIOIO PO3BUTKY AOCAIAXEHDb CUCTEMM CMOPTUBHMX HAropoA y NpuMBaTHONPaBOBIiK cdepi.

KAaroyoBi caoBa: LMBiAbHE NpaBo, NpUBaTHE NPaBo, CMNOPTUBHE NPaBo, CMNOPTUBHI HArOPOAKU, CUCTEMA CMOPTUBHUX
HaropoA, piBeEHb CNOPTUBHUX HArOpPOA.

Matiiko Mykola

SYSTEM OF SPORTS AWARDS ACCORDING TO THE LEGISLATION OF UKRAINE

The article is devoted to the study of private law aspects of sports awards. By analyzing the practice of public life,
the processes of legalization of spheres of society related to sports awards are studied. The regularities that underlie
the social and legal side of the sphere of public life related to sports awards have been clarified. The necessity to take
into account the peculiarities of the incentive approach in the private sphere is determined. The special nature of
sports awards in relation to the area of interest to which the sports awards relate is emphasized. The views of scholars
on certain manifestations of incentives in the field of sports in private law are considered. The system of sports awards
is investigated. Certain levels of the system of sports awards (level of state awards, level of departmental sports



2 E D B @ E B E@E @E @@ EEEE @@ @ E Bunyck 41

awards, awards of sports competitions and contests of all kinds) are characterized. The importance and multifaceted
approach of private law approach to certain levels of the system of sports awards is emphasized. The influence of
the private sphere on the regulation of the regime of certain levels of sports awards is determined. The legislation
which establishes general provisions concerning separate levels of system of sports awards is investigated. Among
the sports awards, the transitional ones (which are awarded in turn to those who win in the sports competition) and
the non-transitional awards (remain with the winner forever) are singled out.

Certain restrictions on the legal regime of state sports awards have been identified. Attention is drawn to the
restrictions that may be imposed on sports awards made of precious metals, precious stones, as well as those of
cultural and historical value.

Proposed changes in the legislation on the legal regime of departmental sports awards. Regarding the level of
awards of sports competitions and contests of all kinds, the justification of application of the legal framework of
regulation to this type of relations is emphasized and the proposal of legislative establishment of the most general
limits on clarity of level and type of competitions, sports achievement, possibility of using symbols and words on the
award is given. and in the relevant award documents.

The importance of these aspects in the field of legal practice is noted. Proposals for further development of
research on the system of sports awards in the private sector have been formulated.

Key words: civil law, private law, sports law, sports awards, system of sports awards, level of sports awards.
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BAKLMHALLIA 3A YMOB NAHAEMIT COVID-19:

NMPABO YY1 OBOB’A30K?

MoctaHoBka npobaemu. MaHpaemia COVID-19
cTana HaNcepho3HIWUM BUNPOOYBaHHAM AAS 3AO-
pPOB’Al HACEAEHHSI BCbOrO CBITY i CUCTEM OXOPOHM
3A0POB’A i3 yaciB «icnaHkK» 1918-20 pp.

Bci KpaiHu 3ilUTOBXHYAUCS 3 MAHAEMIELD Ta 3MY-
leHi byan nopsaa i3 Mobiaizalieto cucteMmn oxo-
POHM 3A0POB’SA BBOAUTU TaK 3BaHi HEMEAUYHI Npo-
TMeniAeMivHi 3axoam abo Ha HalioHAaAbHOMY PiBHi,
abo Ha piBHi OKpeMuUX perioHiB i HaBiTb MyHiLM-
naaiteTiB. Y iX UMCAI: KapaHTUH, T06TO noBHe abo
YaCTKOBE 3aKPUTTS HaBUYaAAbHUX 3aKAAAIB, MiAMPU-
emMcTB chepm NOCAYT i NPOMUCAOBOCTI, 3@ BUHATKOM
HEOOXIAHMX AASl XUTTE3abe3neuveHHs; BBEAEHHS
HOPM COLLi@aAbHOIO AMCTAHLIOBAHHA aXx AO caMo-
i3onflii rpoMapsiH; obMeXeHHs Ha MOOIAbHICTb
HaCeAeHHsl, SIK BHYTPILLIHIO, TakK i MiKHaAPOAHY;
3abopoHa MacoBMX 3ax0AiB; 060B’A3KOBICTb BUKO-
PUCTaHHA iHAMBIAyaAbHUX 3acobiB 3axucty. Bci
NMoAiOHI 3aX0AM BBOAATbLCA 3 OAHIEIOD TOAOBHOLO
METOH: CTPUMaTH PO3BUTOK EnipeMii 3a paxyHOK
CKOPOUEHHSA KOHTAKTIB MiX AtOAbMW. Tak BAAETbCA
3rAaAUTU EMNIAEMIOAOTIYHY KPUBY, PO3TATHYBLUM i
B Yaci, i He AOMYCTUTU TOCTPOro MiKy 3apaxeHb,
AKMN MOXeE BUABUTUCA HEMOCUABHUM AASI CUCTEMMU
OXOPOHM 3A0POB’A. AK HACAIAOK, AKLWO HaBIiTb HE
3MEHLLUYETbCA 3araAbHe YUCAO iHOIKOBAHMX, BCIM
XBOpUM MoOxe ByTM HapaHa CBOeYacHa MeAudyHa
AOMOMOra, CKOPOYYETbCA UYMCAO BaXKMX BMMNAA-
KiB i cmepTen. NaHaeMisal | 3aX0AN KapaHTUHHOIO

Xapakrtepy, Hacamnepea BUMYyLLEHA CaMOi30AALIS
BMNAMBAIOTb | Ha MpuBaTHE XMUTTA Atopaer. Heob-
XiAHO PO3MeXyBaTW BIiAMIHHOCTI MOHATIMHOrO ana-
paTty «naHAeMifl», «enipeMis», «kapaHTUH». TepMiH
«MaHAEMIsi» 03HAUa€e WMPOKe reorpadivyHe nowu-
PEHHSA | HE CTOCYETLCA CTYNEHS TAXKOCTI 3aXBOPHO-
BaHHSA. 3a CBOEI CYTTIO NaHAEMIs — enipeMis, Wo
BMWLIAG 3@ MeXi OAHIE KpaiHW, 3apa)XeHHs BiA-
6yBaEeTbCst HEMOMITHO. MaHAEMIis y camMoMy po3-
naai, i BXe 3apa3 MOXHa roBOPUTU NPO rAODaAbHI
HaCAIAKM Liel Bian, apXe KOPOHaBIPYC He TiAbKM
6e3nocepeaHbO 3aBAAE LUKOAM 3AOPOB’'HO MiAb-
MOHIB AOAEN | YacTO NPU3BOAUTL AO CMEPTEABHUX
HacAiAKIB. [MaHAeEMIA TaK UM iHaKLLe BMNAWMHYAA i Ha
BCi CTOPOHW XUTTH cycniAbcTBa. MOXHa roBOpUTH
AK Npo rAobanbHi MaclwTabu BTpaT i 0OMEXeHb,
Tak i HEraTMBHUIM BMAMB Ha CYCMiAbHE XMUTTA B TUX
UM iHLWKX KpaiHax.

CTaH AOCAIAKEHHA TeMU. BripoaOBX TpUBaAOro
yacy yBara 6yAna 3arocTpeHa Ha 3araAbHWX MUTaH-
HSAX LLLOAO MOHATTS Ta 3MiCTy OXOPOHMW 3A0POB’A, AO
iX BUBUEHHS 3BEPTAAMCA Y CBOIX poHOTax BITUM3HSHI
BueHi C.b. byaeua, HO.B. Hasapko, A.B. CemeHoBa,
[.A. CeHtota, 3.C. YepHeHKo.

CAhip 3a3HauNTH, LLLO B yCbOMY CBITi HEOAHO3HAYHE
CTaBAEHHS A0 BaKumHauii. OAHI BYEHi BM3HAualoTb
e K MPaBo, iHLi — HABNaKW, HANOAAratOTb Ha TOMY,
o Le 060oB’A30K, 60 BiA LbOro 3anexuTb Heaneka
cycnianbctBa. 3 naHaemieto COVID-19 ui nutaHHA
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3arocTpuamncs i notpebytoTb AOCAIAXEHHA 3 METOH
BAOCKOHANEHHS BITYM3HSAHOIO 3aKOHOAABCTBA.

MerTa cTatTi - npoaHani3yBaTh BiTYM3HSAHE 3aKO-
HOAABCTBO Ta MiXXHAPOAHWI AOCBIA i3 MUTaHb BaK-
UMHauii Bip naHaemii COVID-19.

BuKknap OCHOBHOro mMartepiany AOCAIAKEHHA
3 MOBHUM O6IPYHTYBaHHAM OTPUMAHUX HAaYKOBUX
pes3yAbTtaTiB. 3aBAaHHA ByAb-AKOI AepXaBu — 3abes-
nedyyBatu 6esneky Hauii, pearyBatM Ha OyAb-AKy
iHPOpMaL,ito, KOTpa MICTUTb BIAOMOCTI Npo 3arposy
HaLuioHaAbHiM 6e3neui. TaKUM YMHOM, OFOAOLLIEHHSA
BcecBiTHLOKO OpraHisauieto OXOPOHU 3A0POB’S NPOo
NaHAEMil0 CTaAO MIACTABOK AAS MPUMAHATTA psay
NnpaBOBWX aKTiB, WO HanpaBAEHi Ha PeryAroBaHHSA
Pi3HMX Chep XUTTA CyCMiAbCTBa, Ha CTBOPEHHSA
HaAEXHWX 3axoAiB 6opoTbbKn 11 0O6MEXYHOTb NpaBa
Ta cB0O6OAM TpOMaAsAH i3 METOK HEeAONyLLEHHSA
NOLLMPEHHS HOBOIro KopoHagipycy COVID-19.

CbOroAHI BXXE MOXEMO YaCTKOBO OLLHUTU ePEKTUB-
HiCTb 3ax0AiB 60poTbOU 3 KopoHaBipycom COVID-19.
MoK AICHO, WO KapaHTUH i CaMOI30AALIS MOXYTb
NPOTUCTOATU IHOEKLIMHUM 3axBOPIOBAHHAM Takoro
TUMY, OAHAK He PO3B’A3yBaTH NPOBAEMM 3aranoMm.

MiAbHOHM AKOAEN Y CBITi CMOAIBAIOTbCS HA MOX-
AMBICTb HANBAMXUYMM YaCOM 3POOUTU LLLENAEHHS BiA
kopoHasipycy COVID-19.

HeobxiaHICTb | NOPAAOK NPOBEAEHHA BaKUMHALLT
BUKAMKAOTb 3anekai poebatv B yCbOMY CBITi, Bak-
LUMHALi0 PO3rASAaTb K OAWH i3 BUAIB MEANUHOI
AOMOMOTH, a caMi NPOPIAAKTUYUHI LLENAEHHS € Pi3-
HOBMAOM MEANYHOIO BTPYYaHHS, AKE 3a 3araAbHUM
NpaBUAOM BUMarae 3roaM nauieHta. OpHI KpaiHu
Aibepani3ytoTb 3aKOHOAABCTBO Yy cdepi BakuUMHa-
LiT Ta ckacoBylOTb 0B0B’A3KOBI LUENAEHHS, iHLWWI —
HaBMaKW, NOCUAIOKOTbL BMMOIMM Ta BiANOBIAAABHICTb
33 BIAMOBY BiA NPOQ®IAGKTUUHMX LLENAeHb. Bubip
TOFO YW (HLIOFO BEKTOPY PO3BWUTKY HOPMAaTMB-
HO-NMPaBOBOr0 PEryAtoBaHHS MOBWMHEH [PyHTyBa-
TUCA HacaMnepea Ha aHaAi3i peanbHOI enipeMiuHOT
cuTyalji, Wo CKAanacs y kpaiHi abo neBHomy ii peri-
OHi, @ TaKOX Ha HAABHOCTI Y KOHKPETHOI AepXaBu
pecypciB AAS BCEBIUHOT MIATPMMKM 3aX0AIB i3 Npo-
BEAEHHS BaKLUMHaLi.

LLlo Take BakuuHauia? Ake 3HA4YEeHHA BOHA Mae
ANS CyCniAbCTBaA? BakuuHalis — ue BBEAEHHS B opra-
Hi3M npenaparty, AKWMIA 3aMaEeTbC BUPOOAEHHAM
iIMYHITETY AO 3aXBOPOBaHb, LLO MaTb eMiAeMiUHUI
xapakrep. HuWHi ue eanMHuMIn cnocib npodirnakTUKm
kopoHaBipycy COVID-19, A0 SIKOTO y AFOAMHU HEMAE
NPUPOAXKEHOTO IMYHITETY. BakuuHa BBaXaetbcsA
€AMHUM 3acob0M AAR OCTATOUYHOI NMEepemoru Haa
COVID-19, 3a ii BiACYTHOCTI HE OUYiKYETbCA HiIKOrO
NMOBEPHEHHA A0 HOPMAABHOIO XWUTTS AOKApPaHTUH-

Horo nepioay. Nowyk ePeKTMBHOI BaKLMHM € HEBIA-
KAGAHUM TPIOPUTETOM AASI TPOMAACBKOI OXOPOHM
3A0POB’A. FAKLIO iIMYHITET A0 KOpOHaBipycy 6yae
BUPOBAEHO Yy AOCTaTHbOI KiAbKOCTI AHOAEW, IHPEKLA
He 3MoXe edbeEKTUBHO nepepaBatmcs. PU3MK 3axBo-
piTM CTaHe MiHiMaAbHMM, @ 0BMeXyBaAbHi 3aX0AM
(Ha KLITaAT coLiaAbHOrO AMCTaHLiFOBaHHSA, CaMOi30-
AALiT) MOXHa Byae HapeluTi ckacyBaTi. MacoBa Bak-
LUMHALA = HaMHAAIMHILLWK cnocib AOMOITUCA TaKoro
pesyAsTaTy i 3yrmMHUTU NaHAEMIIO.

MpaBo Ha MEeAWYHI NPOdIAAKTUUHI 3aX0AN 3aKpi-
NAeHO B EBPONENCHKIM XxapTii npaB nauieHTiB, y cT. 1
AKOI MAETbCH NPO Te, O «KOXHa AtOAMHA Ma€ npaBo
Ha HaneXHe MeAMdYHe OOCAYroByBaHHS, CNpPSMO-
BaHe Ha 3anobiraHHA 3axBoptoBaHHs» [1]. Y 2018 p.
B pamMkax E€BPOMNENCbKOro TWXHS iMyHi3auii 6yro
BM3HAY€EHO, WO BaKLUMHAUIA - LEe OAHOYACHO NpaBo
KOXHOT AFOAMHU Ta KOAEKTUBHUI 000B’A30K.

Y ct. 49 KoHctutyuil YkpaiHu 3akpinAeHo, Lo
KOXEH Ma€ npaBO Ha OXOPOHY 3A0POB’A, MEAUUHY
AOMOMOTY Ta MEAMYHE CTpaxyBaHHsA. OxopoHa 3A0-
poB’a 3abe3neyvyeTbcs AepXaBHUM iHAHCYBaHHAM
BIANOBIAHMX COLLi@AbHO-EKOHOMIYHUX, MEAUKO-CaHI-
TapHKUX i 03A0POBYO-NPOPIAAKTUYHMX Nporpam [2].

Y UMBIABHOMY KOAEKCI YKpaiHM BM3HAYEHO,
o ¢isMuyHa ocoba Mae NpaBO Ha OXOPOHY ii 3A0-
poB’a Ta 3abe3neuyyeTbCsl CUCTEMHOM AISIABbHICTIO
AEPXaBHMX Ta iHWKWX opraHizauin, nepepbaveHoro
KoHcTUTyUi€eo YkpaiHu Ta 3akoHOM [3].

Y c¢1. 10 «OCHOB 3akoHOAaBCTBa YKpaiHW Mnpo
OXOPOHY 3A0POB’A» 3AKPIMAEHO, WO TFPOMAAAHU
YKpaiHu 3060B’A3aHi: @) NikAyBaTUCA NPO CBOE 3A0-
pPOB’A Ta 3A0POB’A AITEN, HE LWKOAWTU 3A0POB’HO
iHLIMX FPOMaASH;

6) y nepepbaveHnXx 3aKOHOAABCTBOM BMMaAKax
NPOXOAUTU NPOdIAAKTUUHI MEAMYUHI OTASIAM Ta POBUTK
LenAeHHs [4].

MonoxeHHsA cT. 5 3akoHy YkpaiHu «[lpo 3abes-
MeyeHHs CaHiTapHOro Ta enipemMiyHoro 6aarono-
AYYUS HaCEeAeHHf» BM3HA4YaloTb, WO FPOMAASHM
3060B’s13aHi: NikAyBaTUCA NPO CBOE 3A0POB’A Ta 3A0-
POB’s i ririeHiYHe BUXOBAHHS CBOIX AiT€M, He LIKO-
AUTU 3A0POB’HO iHLLMX TFpoMaAsH; 6paTv ydyacTb
Yy TMNPOBEAEHHI CaHiTapHUX | NPOTUENIAEMIYHUX
3axO0AiB; MPOXOAUTU 0OOB’SIBKOBI MEAMUHI OrAfAM
Ta pobuTK LLENAEHHS Yy nepeabayeHrx 3aKOHOAAB-
CTBOM BWMNaAKax; BWMKOHYBaTM  PO3MNOPSAAKEHHS
Ta BKa3iBKM NOCap0BMX OCiO AepxaBHOI caHiTap-
HO-€MiAEMIOAOTIYHOI CAYXOM MPU 3AIMCHEHHI HUMU
AEPXaBHOMo caHiTapHO-eniAeMIOAOriYHOrO HarAsAy;
BMKOHYBaTH iHWI 060B’A3KM, nepepbayeHi 3akoHO-
AABCTBOM Npo 3abesneyeHHs caHiTapHOro 1 eniae-
MiuHoro 6aarononyyus [5].
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AHani3ylouUM UYMHHE 3aKOHOAaBCTBO, a came
CT. 12 3akoHy YKpaiHu «[1p0o 3axMCT HAaCENEHHS BiA
iHDEKLUiMHMUX XBOPOH», BUSHAUMMO TaKe: NpaLiBHUKK
oKpemux npodecii, BMPOOHUUTB Ta opraHisauin,
AISIABHICTb SIKMX MOXE NPU3BECTU A0 3apaxeHH:A LMX
npauiBHMKIB Ta (260) NOLMPEHHA HUMUW iIHOEKLIIMHMX
XBOpoO, nipasiratoTb 060B’I3KOBUM  MPOdiAAKTUY-
HUM LLLenAeHHAM. Y pasi BiaMoBM abo yXMAEHHSA BiA
060B’A3KOBMX NPODIAGKTUUHUX LLEMAEHDb Y NMOPSAAKY,
BCT@HOBAEHOMY 3aKOHOM, Lj NpauiBHUKK BIiACTOPO-
HIOKOTbCS BiA BUKOHAHHS 3a3HauYeHWX BUAIB POOBIT.

Y pasi 3arpo3n BUHUKHEHHS 0cobAnBO Hebes-
nevyHol iHpeKUiMHOT XBopobu abo MacoBOro noLu-
peHHsi Hebe3neuyHoi iHbeKUinHOT XBopobu Ha
BIAMOBIAHMX TEPUTOPISX Ta 00’EKTAX MOXYTb NPO-
BOAMTMCS 000B’A3KOBI NMPOGIAAKTUUHI LLENAEHHS
NPOTK LIEi iIHGEKLiMHOT XBOPOOM 3a enipeMivHUMMU
noKasaHHsMMU.

Ocobam, KOTpi He AOCArAM N'ATHAAUSTUPIYHOIO
BiKy UM BU3HaHIi y BCTAHOBAEHOMY 3aKOHOM MOPAAKY
HeAle3AaTHUMU, NPOPIAAKTUYHI LLENAEHHSA MPOBO-
AATBCSI 3@ 3roAOHD iIX 00’€EKTMBHO iHOOPMOBAHMX
6aTtbKiB ab0 iHLLIMX 3aKOHHWUX NPEACTaBHUKIB [6].

MWTaHHA WOAO HeobxipHOCTI BaKuMHaLii Hace-
AEHHA 3a YMOB naHAewmii kopoHasipycy COVID-19
OCTaHHIM YacoM BMILLIAW Ha NEPLLWI NAAH He AULLE
B HaLUiM KpaiHi.

Y psaai KpaiH po3rAsipatoTb BakUMHALIKO AK HaW-
BaXAMBILLWIM | HE3aMIHHWI 3axip, CNPAMOBaHUI Ha
AIKBiAALO iHOEKUIMHUX XBOPOO i nonepeaxXeHHs ix
NOLUMPEHHSA, LLEMAEHHSI MPOTU HANBIAbLL COLLiaAbHO
3HaUyLIMX IHQEKLiM 3aKOHOAABYO BMU3HaAYeHi fK
060B’s13Kk0BI. Hanpukaap, y ®paHuii npodirnakTnuHi
LLENAEHHS BiA NEBHWX XBOPOO (Takux AK AUdTe-
pif, npaBeLb i MNOAIOMIEAIT) € 060B’I3KOBUMK. 3a
BIAMOBY BiA HWUX BCTAaHOBAEHO MOKapaHHS: wrpad
y po3mipi 3 750 eBpo abo THOPeEMHE YB'A3HEHHS AO
6 Mic AAs 0cib, AKi He NpolLWwAK 060B’A3KOBY BaKLIW-
Haujto, abo ocib (BkAtouatoun 6aTbkiB), KOTPI nepe-
LLUKOAXAAW MPOXOAXEHHIO 000B’A3KOBOI BaKLMHALLi
ocobamMu, 3aKOHHUMU MPEACTaBHUKAMWU AKMUX BOHU
€. Bia kopoHoBipycy COVID-19 y ®paHuji BakumHa-
Lisn 6yae AOBPOBIAbHOLD, MEPLUMMKU AOCTYM AO Bak-
LMHW OTPUMALOTb «HaNypasAMBILLI FPYNU FPOMAASH»,
OAHaK y pasi BiAMOBM BiA LWENAEHHSA Ha nauieHTa
NMOKAAAAETLCS PUIUK BUTPAT, NOB’SI3@HUN i3 AiKyBaH-
HAM BAGQCHMUM KOLUTOM.

Y NatBii pAie noniTMka 060B’A3KOBOI BaKUMHALLT,
ane AONYCKAETbCHA MOXAMBICTb BIAMOBM Bip NMpoodi-
AAKTUYHUX LLLEMAEHb, WO NOBMHHA 6yt B 060B’A3-
KOBOMY MOPSAAKY 3aBipeHa MepAnvYHUMU daxiBusaMH,
Xx04ya BaKuMHauis Bip KopoHaipycy COVID-19 mae
AODOPOBIAbHUI XapaKTep.

Y HimeuuuHi BakuuHauis mMae A0OPOBIAbHWUM
Xapakrtep, a BMMOIM LWOAO iHOPOPMOBAHOI 3roau
€ Hanbinbll AibepanbHUMMK, NPOTE HaACEAEHHSN
iHOOPMYIOTb MPO HEOBXiAHICTb NPOBEAEHHS NPOdi-
AAKTUUYHUX LLLENAEHb 3@ AOMOMOTIOH iHPOPMALLIMHMX
AUCTIBOK, IKi MOXYTb MICTUTU CrieujaAbHi rpadu npo
3roAy Ha NpoBeAeHHSsT BakumHauii. Mpy BakuuHauii
BiA kopoHaBipycy COVID-19 OCHOBHMM € MpUHLMN
CaMOBM3HAUYEHHS, SIKM O3Hauyae AO0OPOBIAbHICTb
BaKUMHALLT, O BUKAKOUYAE ByAb-AKi dopMK NpUmMy-
COBOI BaKumHaLii [7].

B Itanii npouec BakumHaLii i3 Apyroi NOAOBUHU
XX cT. € 060B’A3KOBOKO MPOLIEAYPOLD, ane AuULIe
AN HU3KM HaMbiAbLL COLiaAbHO 3HAUYyLUMX iHEK-
LiMHUX 3axBOpIOBaHb, A0 AKWX HanexaTb AUdTe-
pif, npaBeLub, NOAIOMIEAIT i renatuT B. BakuuHauia
BiA kopoHaBipycy COVID-19 HaceneHHs ITanii pos-
noyanaca y ciyHi 2021 i TpuBatMMe A0 KiHUA AiTa
2021 pp. BakuuHauis byae «HapinHow, HeoboB'A3-
KOBOI M abBCOAKOTHO 6E30MAATHO» AASI BCIX MeLL-
KaHuiB. lMepwmnmm AOCTYN A0 a@aHTMBIPYCHUX npena-
paTiB OTPUMalOTb ABi KaTeropii HaCEeAEHHSN: ANOAM,
HaMbIAbLL CXMAbHI A0 PU3MKY 3apaxeHHs (Bip
MEAUYHUX TMpPaUIBHUKIB i BUYMUTEAIB AO MPaBOOXO-
POHHWX OPraHiB), @ TaKOX Ti, XTO HAAEXMUTb AO FPYMNU
PU3KKY, HacaMnepeAa AiTHi TpOMaAsiHU Ta NaLuieHTU
3 BaXKUMU XPOHIYHMMU 3axBoptoBaHHAMMU. Bci,
XTO 3p06UTb LLEMAEHHS, OTPUMALOTb IMYHHUI cep-
TMdIKaT, KpPiM TOro, MA@HYETbCA TaKOX CTBOPUTH
OHAANH-NAATOOPMY, Ha fAKiM ByayTb 36epiratuca paHi
LLOAO BaKLUMHOBAHUX 0OCib, @ TaKOX AETaAi iX BaKLM-
Hauii (micue, npenapartiT. A.) [8].

Y Pocii 3auikaBA€Hi B aKTMBHOMY BMNpOBa-
MKEHHI BAKLUMHM 3 METOK CKOPOYEHHSA MOLLIMPEHHSA
Liei iHpekuii. BakuuHauis aAobpoBiAbHa, B T. u.
i AN MEAMUHUMX NPALLIBHUKIB, 0AHAK LleHTpaAbHUI
HAI opranisauii Ta iHpopmaTM3aLii OXOPOHU 3A0-
poB’s MO3 P® 3anponoHyBaB PO3rAsHYTU MaTtepi-
aAbHi CaHKL|i y BUTASIAI N036aBAEHHS 3aX0AIB COLj-
AAbHOI MIATPMMKU MEAUKIB, KOTPi BiAMOBASIOTbCA
BiA BaKUMHaLii. BUHATKOM MOXyTb OYTU TiAbKM
SIBHI BMMNAAKM NPOTMNOKasaHb [9]. lNapanenbHO
AiKapAM AaAM BKa3iBKy ariTyBaTv 3a LUEMAEHHSA
i CBOIX NALEHTIB.

B YKkpaiHi BakumHauia posnodyanacs 24 AOTOro.
Byav BU3HauyeHi 4 eTanu: Ha nepwomy eTani
LLENAEHHS OTPUMaKOTb MEANPaUiBHUKKU AiKapeHb,
AKI NpaLoloTh i3 XxBopuMKM Ha COVID-19, mewkaHui
3aKAAAIB AN AOAEW MOXMAOTO BiKY, BIMCbKOBOCAYX-
60BLi y 30HiI npoBeaeHHs O0C; Ha ApyroMy - Mea-
npauiBHnkK, Atopn 80 POKIiB Ta CTaplli, a TakoX
COUjaAbHi NpauiBHUKKW; Ha TPETbOMY — AHOAM Y Billi
BiA 65 PpOKiB, MNPaUIBHUKU KPUTUYHO BaXAUBUX
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CTPYKTYP, AepXaBHOi 6e3neku, npauiBHUKKU chepu
OCBITH; Ha 4YeTBEpPTOMY - AlOAM Bia 60 poOKiB, AOAM
i3 XPOHIYHMMM 3axXBOPHOBAHHAMMK, 0COOM, KOTpI
npautooTh | BiADyBatOTb NOKapaHHS B MicUAX M03-
6aBAEHHST BOAI. HUHI iMyHi3auia Bia kopoHaBipycy
B YKpaiHi € A06pOBiAbHOD, Nepea il NPOBEAEHHAM
HeobXiAHO 3anOBHUTK 3asBY LLIOAO 3rOAM Ta MOXAK-
BMX HACAIAKIB.

BUCHOBKM 3 AOCAIAKEHHA Ta NepCneKTUBU
NoAaAbLUMX PO3BIAOK Y LbOMY Hanpami. [NaHpe-
mis COVID-19 3acTtana CBIiTOBY CMiAbHOTY 3HEHa-
LbKa, 3MYCUBLLM YPSIAM PIiBHUX KpaiH AOTPMMYBa-
TUCA PIBHOMAHITHUX cTpaTerin Ana 36epexeHHsn
i AFOACBKUX XMUTTIB, | EKOHOMIUHOIO A0BPOBYTY. ChO-
rOAHI HEMaAE ACHOro PO3yMiHHSA, AKi 3 UMX CTpaTe-
rif BUABUAMCS HANBIAbLL €DEKTUBHUMMU | UM ByAyTb
BOHM HACTIAbKMN X €PEKTUBHUMM Y KpaiHax 3 iHWKUM
CTaHOM OXOPOHU 3A0POB’A, PIBHEM E€KOHOMIYHOIO
PO3BUTKY, CUCTEMOIO AEPXaBHOr0 YNpPaBAiHHSA,
3 IHWKWMKW KYABTYPHUMMK TpapuuLiaMKU. Kpim TOro,
AOCAIAKEHHS MPAKTUUYHOTO AOCBIAY NPOTHAIT MaHAe-
Mil YCKAGAHEHE Yepe3 HEAOCKOHAAICTb CTaTUCTUY-
HUX AQHUX NPO YUCEABHICTb XBOPUX i MOMEPAUX BiA
COVID-19. BumylueHa TpMBana i30AALiss MOXE Npu-
3BOAUTU AO CTPECY i NOPOAXYBaATU HepaLioOHAAbHI
Aii Atopen. 3 iHworo 60Ky, OKpeMi iHAMBIAM MOXYTb
6yTW anbTpyicTaMK M ypaxoByBaTK He TiAbKW BAACHI
BUTPATU Ta BUIOAM, @ W iHTEPeEcU CycniAbCTBa.
Y TakoMy pasi BOHM MOXYTb AOBPOBIABHO MOTOAXY-
BaTMUCA Ha i30AALIO.

Kpim TOro, ik BiAOMO, HWHI noctana npobaema
3 peaaisauieto npaBa Ha OXOPOHY 3A0POB’A yepes

MaHAEMIIO, CMpPUUYMHEHY KOpoHaBipycom. Came
COVID-19 ocobAMBO 3aroctpuB npobaemu 3 enipe-
MiOAOTIYUHUM HArAAAOM, IHOEKUIMHUM KOHTPOAEM
i 6e3neKoto, BHYTPILLHbOAIKAPHAHUM iHOIKYBaHHSIM,
a TaKoX i3 AOHOPCTBOM KPOBI (3 il HecTaueto). Takox
naHAeMist KOpOHaBipyCy NoKasana, Lo Yy Hac TaK i He
BiABYAOCA HAAEXHOr0 CTAHOBAEHHS iHCTUTYTY Fpo-
MaACbKOIro 3A0POB’A, € NPoBAEMU 3 AOCATHEHHSM
6anaHcy iHTepeciB MiX NPUBATHUM i MYOAIYHUM iHTe-
pecom, 3aXMCToM NepcoHanbHUX paHMx [10].

Chip  3a3HauMTW, WO He iCHye abCTpaKTHOro
npaBa rpoMapsH Ha LWENAeHHS (OKPEMOro BiA
npaBa Ha 3A0pOB’A abo MOro OXOPOHY), Tak camo
AK i 060B’A3Ky. 3aMiCTb LbOro CAiA FOBOPUTU MPO
coujaAbHe NpaBO rPOMaAsiH Ha NMPOBEAEHHS LWOAO
HUX 6e3nAaTHUX NPOGIAAKTUUHMX 3AXOAIB Y BUMAAAI
LLEeNAEHb (MO cyTi, MAETbCA NPo 6e3nAaTHi MeAUYHI
MOCAYTW Y BUTASIAI BaKLMHaL,T) M 0ocobucTe (LMBIAbHE)
npaBo rpPOMaASAH Ha BIAMOBY BiA LLENAEHb.

BaxanBa ymoBa epeKTUBHOCTI ByAb-AKMX 3aX0AIB
AEPXABHOIMO yrnpaBAiHHA - MIATPMMKA HaCeAeHHS.
AHOAM MOXYTb CIPUMAMATU AEAKi 3aX0AM K Hecnpa-
BEAAMBI. TakMMK, HaNpuUkKAapa, MOXYTb 3AaBaTUCA
3axoAM 3 0bMexeHHA MOBIAbHOCTI AFOAEN MOXMAOTO
BiKY MOPIBHAHO 3 MOAOAMMM, 3aBOPOHM Ha Mpory-
ASIHKM 3 AITbMU NiA Yac NPOryAsiHOK i3 AOMalLHIMM
TBapuMHamMmu, pisHi obmeXxyBanbHi 3aX0AM, LLO BBO-
AATbCS PEFIOHAABHUMW OpraHamMu BAGAM AAST XKKUTE-
AIB PIi3HWX PerioHi., i T. A. Kpim TOro, AoAu MOXYTb
BBaXaTn £AKiCb 3ax0AnM HeePeKTMBHMMM, HaBITb
AKLLO BOHW BUIASIAQHKOTb CNPaBEAAMBUMMU, | TOMY BiA-
MOBASATHCSA Bip IX AOTPUMAHHS.
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KpuseHko KOnis BacuniBHa, ApaxoBcbka Hapia CepriiBHa

BAKUMHALIA 3A YMOB NMAHAEMII COVID-19: MPABO Y/ O60B’A30K?

Y cT1aTTi NpoaHaAi30BaHO NMPaBOBE PEryAOBaHHS BaKUMHALIl B Pi3HMX KpaiHaXx CBITy i CTaBAEHHS HACEAEHHS LIMX
KpaiH A0 NPOBEAEHHA MOAIBHWMX MPOGINAKTUUHKUX 3ax0AiB 3a ymoB naHaemii COVID-19. MpoBeaeHO HaykoBO-Teope-
TUUYHE AOCAIAXKEHHSA NpaB 0cobu Ha BaKLUMHALLKO K HAMBaXAMBILLIOrO Ta HE3aMIHHOIO 3ax0Ay, CNPSIMOBAHOIO Ha AiKBi-

AaLito IHOEKLIMHUX XBOPOO i NONepeAXeHHs X NOLLIMPEHHS.
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ApryMeHTOBaHO, IO CUTyalis 3 NaHAEMIED KOPOHaBipycy MOB’si3aHa 3 HEOOXIAHICTIO MPOBEAEHHS KOMMAEKCHUX
3ax0AiB AASI MPOTUAIT iT NOLLMPEHHIO Ta BUMArae BXUTTS Pilly4rX CRIAbHUX MiXXHAPOAHMX MOAITUKO-NPABOBMX i MEANUHMX
3aX0AiB. 3a3HayeHo, L0 3BOAIKAHHSA B YXBAAEHHI TaKMX 3aXOAIB MAE Ha LLIKOAY 30EPEXEHHS XUTTIB 3HAYHOI YaCTUHU
HaceAeHHSA. TakMM YMHOM, 3a 3aKOHOAABCTBOM HalLOi AepxaBu nepepbadveHe NpaBo KOXHOIO rpoOMaAsfHKHa Ha OTpu-
MaHHSA KBaAidpiKoBaHOT MEAMUYHOT AOMOMOTU LLASIXOM MPOGIAGKTUUHKUX 3aX0AIB, SIKi BKAHOUAOTb OE3KOLLITOBHY BaKLMHA-
Ljto Bia KopoHaBipycy COVID-19.

HaronollleHo Ha Tomy, Lo He icHye abCcTpaKTHOro npaBa rPOMAaAsiH Ha LUENAEHHST (OKPEMOro Bip npaBa Ha 3A0-
poB’s abo Moro 0XopoHy), Tak camo, K i 060B’sI3Ky. 3aMiCTb LIbOr0 CAiA FOBOPUTK MPO COLiaAbHE NPaBO rPOMaAsAH Ha
NPOBEAEHHS LLOAO HUX BE3KOLUTOBHUX MNPOPIAAKTUUHMUX 3aX0AIB Y BUTASIAI LLEMAEHb (MO CyTi, MAETbCSA MPO BE3KOLLITOBHI
MEAMYHI MOCAYTM Y BUTASIAI BaKUMHALLT) M 0cOBUCTOro (LMBIABHOIO) NpaBa rpOMaAsiH Ha BIAMOBY BiA LLEMNAEHb, OAHAK
CbOrOAHI HEOAHO3HAYHE CTAaBAEHHSI A0 Cy4YacHOI BakUMHaLii rpOMaAfH CAiA PO3TASAATU K MOAITUKY PI3HUX AepXaB i
pearyBaHHsi TPOMaASiH Ha PilLIEHHS, WO NPUIAMAatOTbC KOMMNETEHTHUMMU AEPXABHUMU CTPYKTYPaMU y Ui chepi.

MpoaHanizoBaHO 3akoHW YkpaiHu «[lpo 3abe3neveHHss caHiTapHOro Ta eniaeMiuyHoro 6AaronoAy4Yusi HaCceAEHHSs»,
«[1p0 3aXWUCT HAaCEAEHHS BiA iHOEKLIMHMX XBOPOO» HA NMPEAMET OCHOBHMX MOAOXEHb LLOAO BaKUMHALLi HACEAEHHSs 3
ypaxyBaHHAM CBIiTOBOro AOCBIAY.

3p0bAEHO BUCHOBOK, LLIO NPaBO Ha MEAMYHI NPOdIAAKTUYHI 3aX0AM 3aKPINAEHO B EBPONENCHKIM xapTii npaB nadi-
€HTIB, A€ 3a3HAYEHO, WO «KOXHA AOAMHA Ma€e MPaBo Ha HaAeXHE MeAnMYHe 06CAYroByBaHHS, CNpAMOBaHe Ha nonepe-
MKEHHSI 3aXBOPIOBaHHS». Y 2018 p. B paMkax EBPONenCcbKOro TWXHA iMyHi3aLii 6yA0o BU3HAYEHO, L0 BaKUMHALIA - Le
OAHOYACHO MPaBO KOXHOI AOAMHU Ta KOAEKTMBHUIM 060B’I30K.

KarouoBi croBa: KOpoHaBipyc, BakLMHA, HACEAEHHS, NpaBo 1 060B’A30K, NPaBO Ha OXOPOHY 3A0POB’S.

Kryvenko Yuliia, Adakhovska Nadiia

VACCINATION IN TERMS OF THE COVID-19 PANDEMIC: RIGHT OR DUTY?

The article analyzes the legal regulation of vaccination in different countries and the attitude of the population of
these countries to such preventive measures in a pandemic COVID-19. A scientific and theoretical study of the rights
of the individual to vaccination as the most important and indispensable measure aimed at eliminating infectious
diseases and preventing their spread.

Itis argued that the situation with the coronary virus pandemic in the world is related to the need for comprehensive
measures to counter its spread and requires decisive joint international political, legal and medical measures. It is
noted that the delay in adopting such measures is detrimental to the lives of a large part of the population. Thus,
the legislation of our state provides for the right of every citizen to receive qualified medical care through preventive
measures, including free vaccination against coronavirus COVID-19.

It is emphasized that there is no abstract right of citizens to vaccination (separate from the right to health or its
protection), it should be noted about the duty. Instead, we should talk about the social right of citizens to receive
free preventive measures in the form of vaccinations (in fact, we are talking about free medical services in the form
of vaccination) and personal (civil) right of citizens to refuse vaccinations. However, today the ambiguous attitude to
modern vaccination of citizens should be considered as a policy of different states and the response of their citizens
to decisions made by competent government agencies in this area.

The Laws of Ukraine “On Ensuring the Sanitary and Epidemic Welfare of the Population”, “On Protection of the
Population from Infectious Diseases” were analyzed for the basic provisions on vaccination of the population, taking
into account world experience.

It was concluded that the right to preventive health measures is enshrined in the European Charter of Patients’
Rights, which states that “everyone has the right to adequate medical care aimed at preventing the disease”.
In 2018, as part of the European Immunization Week, it was determined that vaccination is both a human right and
a collective duty.

Key words: coronavirus, vaccine, population, right and duty, right to health.
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AOKTOP HOPUANYHUX HAYK, AOLIEHT,

npodecop kapeApu LMBIABHOIO NpaBa Ta Npouecy
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OCOB/NNBOCTI CMNAAKYBAHHA NPABA HA HYACTRY
Y CTATYTHOMY KANITANI TOBAPUCTBA
3 OBMEXEHOIO BIAMNOBIAANIbHICTIO

MocTaHoBKa npob6baemMu. ToBapMCTBO 3 0OMEXE-
HOO BiAMOBiIAAABHICTIO (AaAi — TOB) € Halnowupe-
HiLLOO GOPMOIO rocnoAapCcbkUX ToBapmuCTB. CMepTb
yyacHnka TOB moXxe npu3BeCTM A0 3HaUYHUX Hera-
TUBHUX HACAIAKIB, 30KpeEMa CYTTEBUX 3OUTKIB i HaBITb
H6aHKpPYTCTBa tOPUAMUHOT 0cobU. Yepes Lie NUTaHHS,
noB’A3aHi 3i cnapKkyBaHHAM MnpaBa Ha 4acTky y CTa-
TyTHOMY Kanitani TOB, € HaA3BMUYANMHO aKTyaAbHUMM
fIK Yy NPaBOBii AOKTPUHI, TaK i y NpaBO3acTOCOBHIM
AiIAbHOCTI. OCOBAMBICTb CNaAKyBaHHA npaBa Ha
YyacTKky y ctaTyTHOMY KanitaAi TOB 3ymOBAEHa TakoX
CKAAAHOO MPUPOAOHD BIANOBIAHUX MPaBOBIAHOCKH,
OCKIAbKM BOHMW PETYAIOKOTECA HOPMaMW PI3HUX MiA-
rany3en UMBIAbHOTO 3aKOHOAABCTBA Ta XapaKrepu-
3YIOTbCA OAHOYACHUM 3aCTOCYBaHHSIM LIAOT HU3KM
3aKOHOAABUMX aKTiB. BaXAMBO BIA3BHAUMTU, LLO Y KH.
6 LIMBiAbHOTO KOAeKcy YKpaiHu (aani - LK) okpemo
He BMW3Ha4yeHi creuiaAbHi MpaBuWAa CMNapAKyBaHHSA
3a3HauyeHoro o6’ekTa (K, HaMpukAap, Chapky-
BaHHA NpaBa Ha 3eMEAbHY AIAAHKY, NpaBa Ha BiA-
LLIKOAYBaAHHS 30UTKIB, MOPAAbHOI LIKOAWM Ta CrAaTy
HEYCTOMKM TOLLIO), Xo4a noTpeda B LbOMY €, OCKIAbKM
CMaAKyBaHHS npaBa Ha 4acTKy y CTaTyTHOMY kani-
Tani TOB mMae sicKkpaBO BMpaxeHy cneunoiky, Lo
BUMarae rMpPOBEAEHHA HAyKOBOIO AOCAIAXKEHHSA
y LbOMY Hanpsami.

CtaH pochipKeHHA Temu. CnapKyBaHHA npasa
Ha yacTky y cTaTyTHOMy Kanitaai TOB 6yno npeame-
TOM HayKoBWX AOCAiAXeHb |.B. Cnacubo-dateeBoi,
}0.0. 3aiku, 3.B. PomoBcbkoi, C.A. Oypcu, B.A. Bacu-
AbeBOI, B. KpaBuyka, O.[1. MNeueHoro, A.O. HoBoceno-
BoIl, €.0. PsibokoHs, €.l. ®ypca, B.B. BacuabueHka,
C.I. AanyHoBa, A.B. CillyK Ta iHLKWX YYEeHUX.

YTimM, HEe3Baxaroun Ha Po3pPobAEHICTb Ljiei Tema-
TUKM, iCHYE HaranbHa notpeba y BU3Ha4YeHHi 06’ekTa
CMaAKOBOro npaBoHACTYyMHWUTBA B pasi CMepTi
yyacHuMka TOB Ta BMSIBAEHHI 0COBAMBOCTEN 3AiIC-
HEHHA NpaBa Ha CrMaAKyBaHHS B LbOMY BMUMAAKY.
Tak, y Hayui UMBIABHOIO MpaBa HEMAaE EAHOCTI
Yy PO3YMiHHI TOrO, L0 CaMe BKAKOUYAETbCA AO CKAAAY
CMaALUMHU, KOAWM OAMH i3 yyacHuKiB TOB nomupae
abo oronowyeTbCcsi NOMEPAMM. Bia npaBWAbHOIO
PO3B’sA3aHHA LbOro NMUTAHHSA 3aAEXWTb | NOAaAbLUE
3AIMCHEHHSA CMAAKOEMUSIMU NpaBa Ha CNaAKyBaHHSA.

MeTolo ctatTi € 3’scyBaHHA 0CObOAMBOCTEMN
CnapkKyBaHHS MpaBa Ha YacTky y CTaTyTHOMY Kani-
Tani TOB.

Buknap OCHOBHOro martepiany AOCAIAKEHHSA
3 NOBHMM OO6FPYHTYBaHHAM OTPUMAaAHUX HayKO-
BUX pe3yabTatiB. CTaTyTHUM KamiTaAOM rocrnoaap-
CbKOr0 TOBApUCTBA € CYKYMHICTb BHECKIB YYaCHUKIB
AANSt 3abe3neyeHHsa AiIAbHOCTI CTBOPIOBAHOI HOpK-
AMYHOT ocobu. Po3mip uyactok ydyacHWKIB rocno-
AAPCbKOro ToBapuUCTBa BCTAHOBAKOETHCA CTaTyTOM.
KoHcTuTyuinHui Cya YKpaiHM po3’acHMB, LLLO YacTKa
yyaCHWKa y CTaTyTHOMY KaniTaAi ToBapuCTBa € Npea-
METOM LMBIABHMX MNPaBOBIAHOCUH, fIka 3acBipvyeE
yyacTb 0cobu y toBapuctsi [1]. Y cuctemi 06’ekTiB
LUMBIABHUWX MPaB YacTKy y CTaTyTHOMY KaniTaAi rocno-
AAPCbKOro TOBapuCTBa MOXHa BIAHECTM AO MaMHO-
BOro npasa.

Y KOHTEKCTI NpeAMETa AOCAIAKEHHS BU3HAYAAbHE
3HAYEHHs Ma€ pPO3B’A3aHHA MUTaHHS NPOo 06’eKT
CMaAKyBaHHSA. fAKWO CnapKoeEMeUb YyCNaAKyBaB
npaBO Ha 4YacTky y ctaTyTHOMY Kanitaai TOB, ue we
He O3Hauae, Lo BiH aBTOMAaTMYHO HabyB Kopropa-
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TUBHMX NpaB LLOAO FOPUAMUHOT 0cobur. BaxanBo po3-
MEXOBYBaTW NMOHATTA «MPaBO Ha YacTKy» Ta «NpaBo
i3 YACTKKU», LLIO HE € TOTOXXHMMMW 3@ CBOIM 3MiCTOM.
O6’eKTOM MpaBa Ha 4acTKy € YacTka y CTaTyTHOMY
kanitani TOB, i came BOHa BKAKOUAETLCA AO CKAAAY
CNaALLMHU, fAKa BiAKpPUAACA MiCAA MOMEPAOro yyac-
HWKa ToBapucTBa. BiAHOCKMHM, WO BMHUKAIOTb CTO-
COBHO MpaBa Ha 4acTKy, HE € 3a CBOEK MPUPOAOHD
KOprnopaTMBHUMU. KOpNopaTtMBHUMU € BIAHOCWHM,
NoB’sI3aHi 3i 3AIMCHEHHAM KOPMOPATUBHKUX NPaB Ha
yyacTb B yrnpaBAiHHI FOCNOAAPCHKOKO OpraHisauieto,
3o0Kkpema: 6patu yyacTb B ynpaBAiHHI TOBAapUCTBOM
y nopsiaky, nepeabavyeHoMy 3akoHoM YkpaiHu «Mpo
TOBapuCTBa 3 0OMEXEHOIO Ta AOAATKOBOKO BiANOBI-
AAABHICTIO» Ta CTaTyTOM TOBapwWCTBa; OTPUMYyBAaTH
iHbOpMaLito NPO roCnoOAaPCbKY AIIABHICTL TOBa-
puctBa; 6paTu yyacTb y PO3MNOAiAl NpUBYTKy ToBa-
pucTBa; oTpuMmatu y pasi Aikeipauii TOB uyactuHy
MalHa, KOoTpa 3aAMLIMAAcCA MiCAA PO3paxyHKIB i3
KpeautTopamu, abo Moro BapTiCTb.

KoprnopatuBHi npaBa BW3HA4YalTbCA YaCTKOK
y CTaTyTHOMY KaniTaAni rocnopapCbKOi OpraHisadii,
TO6TO € TaK 3BAHMMMU «NpaBaMU i3 YacTKn» abo «npa-
BaMW 3 akKLlji», NPOTE yYaCHMUK rOCNOAAPCbKOI opra-
Hi3auii Ma€ i «NpaBO Ha 4acTKy», 06’€KTOM AKOro
€ BiANOBiAHA vacTka. TobTo Le npaBo Ha MalHo,
MalHoBI npasa. Lie npaBo Biapi3HAETLCA Bip «npaBa
i3 YACTKW» TUM, LLO 3AIMCHIOETLCS HE B KOPMNOPaTUB-
HWX, @ B iHLUWX UMBIABHUX NPaBOBIAHOCUHAX — PeYo-
BUX abo 3060B’sA3anbHUX [2, C. 4, B].

Pi3Hi 06’ekT nNpaBa € eneMeHTaMW Pi3HMX 3a
CBOEKD MPUPOACKD MPABOBIAHOCWUH: «MpPaBO Ha
yacTky» - 00’€eKT MaliHOBWX BIAHOCWH, @ «MpaBo i3
YacTKM» — KOPMNOpPaTUBHUX NMPaBOBIAHOCKH. 3BiACK
Pi3HOMaHITHI MexaHi3Mu X 3AIMCHEHHSA, CNOpPKU NPo
IX 3aXMCT i HaBITb FOPUCAMKLIA CYAIB, SKi IX BUpILLY-
toTb [3, €. 332].

TomMy He BKAKOYAKOTbCH AO CKAAAY CNaALLMHM
KOPMopaTMBHI MNpaBa LWOAO HPUAUMYHOI 0cobu.
3rinHO 3 4. 1 c1. 167 [ocnopapCbKOro KOAEKCy
YKpaiHM koprnopaTtuWBHi NpaBa - Le npaBa ocobu,
yacTKa SIKOI BM3HAYaEeTbCA y CTaTyTHOMY KamiTaAi
(MarHi) rocnopapcbKoi opraHizadii, Lo BKAKOUAKOTb
NPaBOMOYHOCTI Ha y4acTb Lj€i 0cobM B ynpaBAiHHI
roOCnoOAaPCbKOK OpraHi3auieto, OTPMMaHHA NEeBHOI
yacTkM NPUBYTKY (AMBIAEHAIB) OpraHisauii M akT1BiB
y pasi AikBipaLii OCTaHHbOI BiAMOBIAHO AO 3aKOHY, a
TaKOX iHLLi MPaBOMOYHOCTI, nepepbayeHi 3aKOHOM
i CTaTyTHUMKU AOKYMeHTamMu. ToBTO KOprnopaTuBHI
npaBa - LE npaBa yyaCHMKa rocropapCbKoi opra-
Hi3auil, ki BiH 3AIMCHIOE B KOPMOPATMBHUX Mpa-
BOBIAHOCMHAx. Ha yac BIAKPUTTS CMaAALLMHM Ta il
NPUUHATTA CNAAKOEMELb Lle He HabyBae craTtycy

yyaCHMKa TOBapuCTBa, a TOMy He BCTynae€ y Kopno-
paTMBHI NPaBOBIAHOCUHMU.

BianoBiaHo a0 n. 9 MoctaHoBK MNaeHymy Bepxos-
Horo Cyay YkpaiHu «[1po CyAaOBYy NpaKTuUKy y cripa-
Bax Mpo cnapkyBaHHsA» Bia 30 TpaBHsa 2008 p.
Ne 7 cnapkyeTbCsl HE NpPaBO Ha y4yacTb, a NpaBo Ha
YyacTky y CTaTyTHOMY Kanitani. AoAaTKOBO y nin. 4.2,
4.3 po3p. 3 u. Il MeToAMUHUX peKOMEHAALLIN LLOAO
BUMHEHHSI HOTapiaAbHUX AiM, MOB’A3AHMX i3 BXUT-
TAM 3ax0AiB LLOAO OXOPOHM CMAAKOBOro MaiHa,
BMAQUYEO CBIAOUTB MPO NpaBO Ha CraALLMHY Ta CBi-
AOLTB NMPO MNPaBO BAACHOCTI Ha YacCTKy y CManbHOMY
MaWiHi MOAPYXKS, PO3’ACHIOETLCS, O KOPNOPaTHBHI
npaBa He MOXYTb ByT CAMOCTIMHUM 06’€EKTOM cnaa-
KyBaHHSA [4].

HeToTOXHiCTb MpaBa Ha 4YacTky Yy CTaTyTHOMY
kanitani TOB i KopnopaTtMBHUX NPaB LLOAO L€l opK-
AVYHOI 0CcOBM BUABASIETbCA HE AMLUE Y MPaBOBIK
NPUPOAI, @ M Y Yaci iXx BAHUKHEHHS.

Tak, NpaBO Ha 4YacTKy Y CNaAKOEMUSA NOMEPAOTO
yyaCHUKa BUHWKAaE i3 yYacy BIiAKPUTTA CNAALLUMHU,
AKUIA MOB’A3YETbCH 3i CMepTo 0cobu abo orono-
LEeHHAM 1I nomMepAoto. 3rigHo 3 U. 5 cr. 1268 LK
He3aAeXHO Bip Yacy MPUUAHATTA ChNaAlLMHM BOHa
HaAEeXMWTb CMAAKOEMUEBI 3 yacy i BiAKPUTTA. Kpim
TOro, y U. 3 ¢cT. 1296 LIK 3a3HaueHo, Lo BiACYTHICTb
cBipoOUTBA MPO MPaBO Ha CMaAlLMHY He no3baBAse
CMaAKOEMUSA NpaBa Ha CraALlMHY. Y LbOMY acnekTi
CAiA 3BaXxatu Ha Te, WO CNapKOEMLUi MOXYTb NMOBO-
AUTUCS MACUBHO Ta HE BYMHATU aKTUBHUX Ail, crips-
MOBaHMX Ha NPUUHATTA CMNaALLMHKM, 30KpeMa Mpo-
XWBaTW pas3oM 3i CNapKOAABLIEM Ha yac BIAKPUTTA
CNaALLMHKW, NPOTE MacUBHICTb CNAAKOEMUSA 30BCiM
He O03Hauyae BTpaTy HAAEXHOro MoMy Cyb'eKTUB-
HOro npasa. 3a 3araAbHWUM MPaBuMAOM 4. 2 CT. 12
LUK He3AiMCHEHHSI 0COO0KD CBOIX LMBIAbBHUX MNpaB
HE € MIACTaBOK ANl iX MPUMNUHEHHSA. AK 3a3Ha-
yae N.O. HoBocenoBa, 4YacTka SIK LiHHICTb, BUpa-
XEHa Yy rpoLoBii ¢popMi, BXOAUTb A0 CKAAAY CMaA-
LWMHKU Ta NEePexoAnTb A0 CMAAKOEMLIB BiAMOBIAHO
AO 3aranbHMX MpaBuA, TOOTO 3 MOMEHTY BIAKPUTTA
cnaAlmHm [5, ¢. 271.

Y CBOIO uepry, KOprnopaTtuBHi Npasa LWOAO HOPU-
AVNYHOT 0COOM BMHMKAIOTb Y CMAAKOEMLSI 3 MOMEHTY
BHECEHHS 3anucy npo 3MiHy ckaapy yyacHukis TOB
AO EAMHOIO AEPXaBHOMO PEECTPY FOPUAMUHMX OCIO,
®i3nUHKX ocib - niANPUEMLIB i rpoMaACbkux $op-
MyBaHb (AaAi — EAMHWIA AepXaBHWI peecTp). 3a
3micToM 4. 5 ¢T. 17 3akoHy YkpaiHu «[1po pAepxaBHy
peecTpaLjito FOPUAMUHUX OCID, Gi3UUHMX 0CIB — nip-
NPUEMLIB Ta rPOMaAACbKUX GOPMyBaHb» AAA AEpP-
XaBHOI peecTpallii 3MiH A0 BIAOMOCTEN MPO CKAAA
yYaCHMKIB TOBApUCTBa MOAAIOTbCA TaKi AOKYMEHTHU:
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BIANOBiAHA 3afBa; AOKYMEHT MPO CrAaty aAMiHi-
CTpaTMBHOro 360py; 3asBa nNpo BcTyn Ao TOB pa3som
i3 HOTapiaAbHO 3aCBIAYEHOIO KOMIEKD CBiAOUTBA NPOo
npaBo Ha CnapLLMHY.

[Mpouec BUHMKHEHHSA Y CNAAKOEMUSA NOMEPAOTo
yyacHrnka TOB KoprnopaTMBHUX NpaB LLOAO FHOPUAWNY-
HOI 0COOU CKAAAQETLCA 3 TaKKX eTaniB.:

1) NPURHATTA  CNAAKOEMLEM  CNaALLMHW,  AO
CKAAAY SIKOI BXOAMTb MPAaBO Ha 4acTKy y CTaTyTHOMY
kanitani TOB;

2) OTPUMAHHA CNaAKOEMUEM  CBipoOUTBa  MpoO
npaBo Ha CrnapLLMHY;

3) BHECEHHS 3MiH A0 cTaTyTy TOB y YaCTUHI 3MiHK
CKA@AY YUYaCHWUKIB;

4) pepxaBHOT peecTpalii 3MiH A0 BiaomocTel
Npo CKAap yyacHukie TOB y €anHOMy AepxaBHOMY
peecTpi.

Ak 3a3HaumB O.[1. [eueHun, 3piMCHEHHSA CnaaKo-
EMUAMM CBOIX NPaB LLOAO YaCTKM y CTaTyTHOMY Kari-
Tani TOB € CTaaiiHUM i HE MOBHOKO MipOtO BMUCYETLCA
Y KAQCWUYHI KaHOHM OGOPMAEHHS CMaAKOBWX MpaB
[6, c. 175]. Miaxip, 3a AKMM BUHUKHEHHS KOpPMopa-
TUBHUWX NMpPaB € CKAAAHUM i HE NOB’A3aHUM AMLLE i3
$aAKTOM BIAKPUTTA CNaaLLMHK b0 NPURHATTS 1T cnaa-
KoemMLeM, 3abeanedye CTabiAbHICTb LMBIAbHMX Mpa-
BOBIAHOCWH, CTBOPHOE BiAbLLy BM3HAYEHICTb Y BiAHO-
cvHax TOB i3 TpeTimu ocobamu. AKLLO X BU3HATK, LLIO
crnaakoeMeLb HabyBae KOPNopaTUBHKX NpaB i3 Yacy
BIAKPUTTA CMAALLMHKW, TO Lie NOCTaBUTb TOBAPUCTBO
Yy AOBOAiI CKAQAHE CTAHOBMULLE, OCKIAbKM CMTAaAKOEMELLb
MOXe ByTh HEBIAOMUM ab0 He BUMHWUTU XOAHUX AiM
i3 OPOPMAEHHA CBOIX CNaaKoBKMX MpaB. LA cutyauis
HeratTMBHO BMNAWMHE Ha yrNpaBAiHHA FOPUANYHOKO OCO-
6010, L0 0COBAMBO aKTyaAi3yeETbCA MOXAMBICTIO NpW-
MHATTS CNAALLMHU LUASIXOM MOCTIMHOMO MPOXMBAHHSA
pa3om 3i CNapKoAABLIEM Ha Yac BIAKPUTTA CNAALLMHK
(4. 3 ct. 1268 UK). Kpim TOro, 3riaHo 3 u. 4 cT. 1268
LIK ManOAITHI, HEMOBHOAITHI, HEAIE3AATHI, a TakoX
obMeXeHi Y UMBIAbHIN AIE3AATHOCTI CNapKOEMLI BBa-
XKaoTbCsl TAKUMMU, LLIO NMPUMHAAM CNAALLMHY, AKLLO He
BIAMOBUWAKUCS BiA T NPUAHATTS.

0O6’eKTOM CNaAKOBOrO HaCTYMHUUTBA BUCTYMNae
npaBO Ha 4acTky y ctTaTyTHOMy kanitani TOB, koTpe
AK MalHOBe MpPaBO HaAeXaAOo CNapKOAABLEBI 3a
XUTTA. Lle NOBHOK MIipOKO Y3roAXYETbCS i3 NpaBu-
AOM cT. 1218 LK, BiANOBIAHO A0 SIKOTO AO CKAAAY
CMaALUMHU BXOAATb yCi nMpaBa W 000B’A3KM, AKi
HaAeXaAu ChapKOAaBLUEBI HA MOMEHT BIAKPUTTS
CNaAlLMHW Ta He MPUNUHUAUCA BHACAIAOK MOro
cmepTi. [prMyomy, BUXOAAUM 3 KOHLEMNTYaAbHOIo
PO3YMIiHHA CMaALUMHK, 3aKAAAEHOro Yy UYMHHOMY
LK, AO CKkAapy CnaplLMHU BKAKOYAETbCHA HE cama
yacTka, a MpaBo Ha Hel.

CnapkyBaHHA MpaBa Ha 4acTky Yy CTaryTHOMY
kanitani TOB Hapae cnapkOeEMUEBI MOMEPAOTO yyac-
HWKa BapiaTUBHICTb MOBEAIHKM, WO BUABASETLCA
y NPaBOBii MOXAMBOCTI OTPUMAaTH BapTiCTb YyCNAAKO-
BAHOI YaCTKM, Aka BM3HAYAETbCA Ha Yac BIAKPUTTA
CcrnapllMHM, abo cTaTM ydyacHMKOM TOBapwCTBa.
B ocTaHHbOMY BWMMAAKY WMAETbCA MPO 3AIMCHEHHSA
CMAAKOEMLEM HabyToro HWM Yy MOPSAKY CMaAKy-
BaHHA npaBa Ha 4acTKy y CTaTyTHOMY KaniTtaai. 13
uporo npmBoay Benmka [lanata BepxoBHoro Cyay
B n. 35 cBoEi noctaHoBM Bip 11 BepecHsa 2019 p.
HaroAOCMAa Ha TOMY, L0 KOPNOPaTUBHI NpaBa AuLIE
baKToM cnapkyBaHHS He HabyBatoTbes [7].

MoliMpeHoo y NPaBOBI AOKTPUHI € Mno3uLis,
3riAHO 3 SIKOK CMaAKYHOTbCS caMe KOpnopaTtMBHI
npaBa LWOAO HOPUAMUHOI ocobu, a He NpaBoO Ha
yacTky y cTatyTHoMy kanitaai TOB [8, ¢. 109-113;
9, c. 172-177; 10, c. 48-53]. 3okpema, |.A. NaB-
PiHEHKO BBaxae€, WO MpaBO y4yacTi y TOBApPWUCTBI
TICHO NOB’AA3aHE i3 YaCTKOK Yy CTaTyTHOMY KaniTaAi
Ta He MOXe icHyBaTu 6e3 Hei, TOMy W BiAUYXUTU
Moro okpemo HemoxamBo [11, c. 169]. AopaaTKoBO
C.I. AANyHOB CTBEPAXYE, LLO YacTKa Yy CTaTtyTHOMY
kanitani TOB He moxe BUCTynatn 06’'€KTOM Cnapko-
BOr0 MpaBOHACTYMHWUTBA, OCKIAbKM MaMWHO, CTBO-
peHe 3a paxyHOK BKAAAIB y4yaCHUKIB TOBapWCTBa,
HaAEXWTb HOPUAMYHIKN 0cobi Ha npaBi BAACHOCTI.
Uepes ue, Ha AYMKY aBTopa, Y MOPSAKY CMaAKyBaHHS
nepexoAuTb 3060B’A3aAbHE NPaBO BUMOIM BUMAATU
YacTMHW BAPTOCTi MalHa rocrnoAapCcbKoro ToBapu-
CTBa, WO BIANOBIAGE YaCTLi yYyacHUKa Yy CTaTyTHOMY
kanitani TOB [12, c. 15, 16].

Y u. 5 cr. 147 UK (BTpatMaa YMHHICTb) BCTAHOB-
AHOBAAOCSH, LLO YacTka y ctaTyTHOMy Kanitani TOB
NepPexoAnTb A0 CNAaAKOEMUS $i3MUYHOT 0cOBU, AKLLO
cTaTyToM ToBapuCTBa He nepepbaveHo, Lo Takui
nepexin AOMYCKAETbCA AMLUE 38 3r0AOK iHLINX
yyacHUKiB ToBapucTea. BpaxoByroun AMCNO3UTUB-
HUI XapaKkTep uiei HopmK, y cTtaTytax TOB uyacTto
6yAO BCTaHOBAEHO 060B’A3KOBE OTPMMaHHSA 3a3Ha-
YEHOT 3roAM.

YTim, 3ripHO 3i cT. 23 3akoHy Ykpainu «[1po ToBa-
pUCTBa 3 0OMEXEHOID Ta AOAATKOBOHD BIAMOBIAAAb-
HicTio» (HabpaB YUMHHOCTI 17 yepBHa 2018 p.), y pasi
CMepTi y4aCHUKa TOBAapWUCTBa MOro YacTka nepexo-
AMTb AO MOro Cnapkoemusi 6€3 3roan yyacHUKIB
TOBapuCTBa.

TakMM 4YMHOM, MPaBO Ha YacTKy y CTaTyTHOMY
kanitani TOB nepexoanTb A0 CNAAKOEMLS 6e3 3ropm
iHLWKWX yYaCHWKIB TOBapMCTBa, LLO MOBHOK MipOO
Y3rOAXKYETbCA 3 KOHLENMLIED YHIBEPCAALHOIO Cnap-
KOBOro rMpaBoHaCTynHUUTBa. HaBepeHe CBiAUMTb
Npo CyTTEBY Aibepanizauito NpoLeaypr BKAIOUEHHS
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CNapKoOEMUA AO CKAAAY YYaCHMKIB ToBapucTea. bes
CYMHIBY, Ue 6iAbLLIOID MipOtO BipANOBiAAE iHTEpecam
CMAAKOEMLS, IKUM OTPUMaB MpPaBOBY MOXAMBICTb
CTaTW y4aCHWKOM TOBapUCTBa AMLLE Ha CBill PO3CYA.
Y cBOIO uepry, Taka HoBalis € MeHL NPUAHSATHOM
A camoro TOB, yyacHUKM SIKOTO 3a3BMYail He
XOUyTb MPUIAMATN AO CBOFO KOA@ CTOPOHHIX OCib.

Beavka T[lanata BepxoBHoro Cyay B LbOMY
acnekTi chopmyAaroBara NpaBoBYy NO3KL;0, 3a 3Mic-
TOM §IKOi 0COBM BBaXatoTbCA yYaCHUKaMW TOBapU-
CTBa HE 3 MOMEHTY NPUUHATTA HUMU CNaALLMHK, a
3 MOMEHTY MPUUHATTA PIilLEHHA NPO 3MiHY CKAaAy
MOro yyacHMKIB y 3B’A3KY 3i CMepPTHO 3aCHOBHMKA
(yyacHuMKa) ToBapucTBa Ta BCTYMNy AO HbOIO CMaAKo-
EMLUIB | NPO BHECEHHA BIANOBIAHUX 3MiH AO CTaTyTy
LbOro TOBapMCTBa, a TakoX AEPXaBHOI peecTpauii
Takux 3miH [13].

Y HOPUANYHIN AiTepaTypi NPOMOHYETLCS 3AIMCHIO-
BaTWU KOPMOpaTMBHI MpaBa MNOMEPAOro yyacHuka
npaB LWAAXOM 3aCTOCyBaHHA 3amnoBiTy 3 YMOBOO
[14, c. 144]. BopHOYAC Taka NpPOno3unLisi BUAAETbCSA
CYyNnepeyAmBO0 BUXOASUM 3 KOHCTPYKLIT 3anoBiTy
3 yMOBOI. 30Kpema, y CT. 1242 LIK mictutbes imne-
paTMBHE MOAOXEHHS MPO Te, L0 YMOBa, BU3HAUYEHA
B 3amnoBiTi, Ma€e iCHyBaTM Ha 4ac BIAKPUTTA craa-
LWMHK. Y Ui camii HOpMI AK NPUKAAA YMOBU 3amMo-
BITY HaBOAATLCA HAABHICTb iHLWWX CMaAKOEMLIB,
NPOXMBaHHS Y MEBHOMY MiCLLi, HAPOAXKEHHA AUTUHMU,
3p00yTTA OCBITM TOWO. TOMY YMOBOK 3amnoBiTy He
MOXe BuCTynatu 3anponoHoBaHe H.C. byTpuH nos-
6aBAEHHSI CMAAKOEMLIB NpaBa BECTU CnpaBu TOBa-
puctBa abo 3abopoHa crnapkoeMLUo HBpaTu yyacTb
B YNPaBAiHHI HOPUAMYHOK 0COHOI A0 AOCSTHEHHS
neBHOro Biky [14, c. 144, 145].

Cmeptb yuacHuka TOB MOxe npu3BeCcTM A0
BKpal HeratMBHUX NPaBOBWX HACAIAKIB AASI HOPU-
AMYHOT 0cobu. CBiAOLTBO MPO NPaBO Ha CraALLMHY
BMAAETLCH CMAAKOEMLIO MiCAS BMAMBY CTPOKY, BCTa-
HOBAEHOTO AAAl MPUMHATTA CNaplMHM, SIKMK cTa-
HOBMWTb LLOHAMMEHLLE LWicTb MicAauiB. Ha niactasi
BMAQHOIO CBIAOLTBA BHOCATbCA 3MiHW AO CTaTtyTy
Ta NPOBOAMTLCA AepPXaBHa peecTpaLis Taknx 3MiH.

Kpim TOro, BianoBiaHO A0 4. 4 cT. 42 3akoHy
YKpaiHu «[1po HoTapiaT 3a 06rpyHTOBAHOK MUCH-
MOBOLO 3as1BOO 3aiHTepecoBaHOi 0cobU, sika 3Bep-
HyAacCs AO CYAY, Ta Ha NiACTaBi OTPMMAHOIO BiA CYAY
NOBIAOMAEHHSI MPO HAAXOAXEHHS MO30BHOI 3as1BU
3aiHTepecoBaHoi 0cobu, KOTpa OCMOPIOE MNpPaBo
abo dakt, Npo NOoCBIAYEHHS SIKOTO MPOCUTb iHLIA
3aiHTepecoBaHa ocoba, BYMHEHHSI HOTapiaAbHOI
Al 3yNMMHAETBCA A0 BMPILLEHHA cnpaBu cypoMm. Lle
O3Hauae, WO 3a HaABHOCTI CMOPY MiX CNapKOEM-
UAMKW BMA@YA CBIAOLUTBA MPO NPaBO Ha CHAaALLMHY,

Y CKAQAI IKOT € MPaBO Ha YacTKy y CTaTyTHOMY Kani-
Tani TOB, npu3ynMHAETbCS A0 MOMEHTY HabpaHHSA
3aKOHHOI CMAM CYAOBMM pilLEHHAM. TOMY Hap3BU-
YanMHO BaxAMBMM € 3abesneueHHa 6e3nepeps-
HOCTi ynpaBAiHHA HOpUAMYHOIO ocoboto y pasi
CMepTi OAHOTO 3 yYaCHMUKIB.

Ha Hawy aAymKy, y HaBeAEHOMY BUNAAKY LMBIABHE
3aKOHOAABCTBO YKpaiHM MICTUTb ABa €QEKTUBHI
MeXaHi3MK1 3AIMCHEHHS KOPNOPaTUBHMX NpPaB.

Mo-nepwe, Le BMKOHAHHA 3anoBiTy LWAAXOM
npPU3HaYeHHss creuiarbHOi 0COBM - BUKOHABLSA
3anoBity. Taka ocoba Moxe 6yTM npu3HaveHa K
camMuM 3anosipayem 6e3nocepeaHbo B 3anoBiTi,
Tak i CyAOM, HOTapiyCoOM, a TakoX iHLWMMK CnapKo-
eMuAMKU. AO NOBHOBaXeHb BWKOHABLA 3anoBiTy
BiAHECEHO, Cepep IHLWOro, M ynpaBAiHHA CMaALLM-
Hoto (n. 4 u. 1 ct. 1290 LK). YnpaBaath cnaalum-
HOKO BMKOHAaBELb 3aMoBiTy MOXe fK CaMOCTIMHO,
TakK i LWAAXOM YKAAAEHHS BIAMOBIAHOIO AOroBoOpy
3 iHWOM 0c0bH0t0. MOBHOBaXEHHS BUKOHABLS 3ano-
BiTY MIATBEPAXYHOTLCA CBIAOLTBOM, LLO BUAAETLCA
HOTapiycoOM 3a MiCLIEM BIAKPUTTA CMaALLMHMN.

Mo-ppyre, uUe ynpaBAiHHA CNaALUMHOK LUAAXOM
YKAAAEHHS CMapAKOEMUAMMU, HOTapiycOM, OpraHom
MiCLEBOro CcamMoBpsiAyBaHHA abo BWMKOHaBLEM
3anoBiTy AOMoOBOPY Ha YNpPaBAiHHA CNaALLMHOLO.
Takuii poroBip 3a npunucom cr. 1285 LUK ykaa-
AAETbCS, AKWO Y CKAAAI CMAALLMHU € MaMHO, ke
noTpebye YTPUMaHHS, AOTASIAY, BYMHEHHS iHLLMX
GAKTUYHUX UM FOPUAMUHUX AIR AN MIATPMMAHHSA
MOro B HaAeXHOMYy CTaHi. He BUKAMKAE CyMHiBY,
L0 HaABHICTb Y CKAAAI CMaALLMHKX NpaBa Ha 4acTky
y cTaTyTHoMmy Kanitani TOB cBiaunTb Npo HeobXia-
HIiCTb YKAGAEHHS AOrOBOPY YNpaBAiHHA i3 Npodecin-
HUM ynpaBuTEAEM — CreLianicToM y chepi Koprnopa-
TMBHOrO npasa. HeBMNaAKOBO Yy 4. 3 CT. 61 3aKkoHy
Ykpainu «[1po HoTapia™ MICTUTbCA NPaABWUAO, 3TIAHO
3 AKUM, AKLLO Y CKAAAI CMaALLMHW € KOPNOpaTUBHI
npaBa AAS YMPaBAIHHA HUMU, HOTaPIYC (Y CIAbCbKMX
HaceAeHMX NyHKTax - nocapoBa ocoba opraHy mic-
LEeBOro camoBpPSAAYBaHHA) MpU3HaYaEe ynpaBUTEAA
CMaALLMHKM i3 YMCAA CMAAKOEMLIB abo BMKOHABLIB
3anoBiTy, a B pasi ix BIACYTHOCTI — YKAAAAE AOTOBIp
Ha yNpaBAiHHA CMAALLMHOLO 3 iHLLIOK 0C06010.

BUCHOBKM 3 AOCAIAKEHHA Ta NepCcneKTUBM
NMOAAAbLUMX PO3BIAOK Yy LbOMY Hampami. Y pasi
cmepTi yyacHnka TOB caip po3mexoByBaTtv npaBo
Ha YacTKy Ta NpaBo i3 YaCTKM, WO HEe € TOTOXKHUMMU
3a CBOEI CYTHICTHO Ta YacOM BMHWKHEHHSA. [paBo
Ha 4acTky Yy CTaTyTHOMY Kanitani ToBapuctBa $K
MalHoBe NpaBo € 06’€EKTOM CnapKyBaHHS Ta Haby-
BAETbCA CNAAKOEMLEM i3 Yacy BIAKPUTTA CMaALLMHM
He3aAeXHO BiA uacy il NPUMHATTA Ta AePXaBHOI pee-
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cTpauii. CnapkyBaHHS npaBa Ha YacTky y CTaTyTHOMY
kanitani TOB Hapae cnapkoeEMUEBI MPaBOBY MOXAK-
BiCTb OTPMMATH BapPTICTb YCMAAKOBAHOI YaCTKkK, SiKa
BM3HAYaETbCA Ha 4ac BIAKPUTTA CNaALLMHKM, abo
CTaTM Yy4YaCHUKOM TOBApMUCTBA MICAA 3AIMCHEHHS
y NOBHOMY 06CA3i NpaBa Ha cnaaKyBaHHSA AOCAIAXY-

roCnoAapCbKOro TOBapMCTBa, AKWW MOB’A3aHWI i3
BHECEHHAM 3anucy npo 3MiHYy CKAAAY YYacCHWKIB
TOB A0 EAMHOMO AEPXABHOIO PEECTPY HOPUANYHMX
oci6, ¢isnyHUX 0cib - MIAMPUEMLUIB | TPOMAACBKMX
$opMyBaHb. BU3HaUeHO ABa MexaHi3MM 3AIMCHEHHS
KOPNOpPaTMBHMX MPaB y4yaCHWKa TOBAPWUCTBA MiCAA

BaHOro ob6’ekra.

KopnopaTtnBHi npaBa He € 06’€KTOM CNaAKOBOIo
HacTynHUUTBA Ta HabyBalOTbCA CMAAKOEMLEM i3
yacy OTPUMMaHHA HMUM MPaBOBOro CTaTycy yvyacHuka

MOro cMepTi A0 MOMEHTY HabyTTs NPaBOHACTYMHU-
KOM Ljiei ocobu cTaTycy yuyacHuka TOB: 1) npusHa-
YEHHS1 BUKOHABLS 3aMoBiTy; 2) YKAAAEHHS AOTOBOPY
Ha yNpaBAiHHA CMAALLMHOL.
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KyxapeB OnekcaHAp EBreHoOBUY

OCOBAUBOCTI CMNTAAKYBAHHSA MPABA HA YACTKY Y CTATYTHOMY KANITAAI TOBAPUCTBA 3 OBME)XEHOIO
BIAMOBIAAABHICTIO

CratTa npucBsAYeHa 3'iICyBaHHIO 0CODOAMBOCTEN CMaAKyBaHHA NpaBa Ha YacTKy Y CTaTyTHOMY KamiTaAi ToBapucTBa
3 06MEeXeHO0 BIAMOBIAAABHICTIO. Y pasi cMepTi y4acHUKa TOBapMCTBa 3 0OMEXEHOI BiANOBIAAABHICTIO CAIA PO3MEXO-
BYBAaTW NPaBO Ha YacTKy Ta NPaBo i3 YaCTKM, L0 He € TOTOXXHMMM 3a CBOEKD CYTHICTIO Ta YaCOM BUHUKHEHHS. [TpaBo Ha
YacTKy y CTaTyTHOMY KaniTaAi TOBapMCTBa ik MalHOBE NpaBo € 06’ €KTOM CMaAKyBaHHSA Ta HabyBaETLCA CNAAKOEMLEM i3
yacy BIAKPUTTA CNaALLMHW HE3AAEXHO Bia Yacy il NPUAHATTA Ta AepXXaBHOI peecTpalii. CnapkyBaHHS npaBa Ha YacTky Yy
CTaTyTHOMY KaniTaAi ToBapucTBa 3 06MEXEHOH BIAMOBIAAAbHICTIO HAAAE CNIAAKOEMLIEBI MPaBOBY MOXAMBICTb OTPUMATH
BapTICTb YCNAAKOBaAHOI YaCTKM, ika BM3HAYAETbCA Ha Yac BIAKPWTTA CMaALUMHKM, abo CTaTu yYaCHMKOM TOBapWCTBa
nicAA 3AIMCHEHHA B NOBHOMY 00CA3i NpaBa Ha CnapKyBaHHSA AOCAIAXYBAHOMo 06’ekTa.

KopnopaTuBHi NpaBa He € 06’€KTOM CNaAKOBOro HaCTYNHWLTBA Ta HAabyBatoTbCS CMAAKOEMLEM i3 Yacy OTPUMaHHS
HUM MPaBOBOrO CTATYCy yYaCHMKAa rocroAapCbKOro TOBApUCTBa, SIKUM MOB’'A3A@HWI i3 BHECEHHSIM 3anucy npo 3MiHy
CKAAAY Yy4YaCHWKIB TOBapMCTBa 3 0OMEXEHOH BiAMOBIAAALHICTIO A0 EAMHOIO AEPXaBHOrO PEECTPY HOPUAMYHUX OCID,
di3UUYHKUX OCiB — NIANPUEMLIB | TPOMAACBKMX GOPMYyBaHb.

Br3HaueHo ABa MexaHi3Mu 3AIMCHEHHS KOPMOPATUBHMX MPaB yYaCHWKa TOBapMCTBa MiCAA MOr0 CMepTi AO MOMEHTY
HabyTTA NPaBOHACTYNMHWKOM Liiei 0COOM CTaTyCy yyacHMKa TOBaApMCTBa 3 0OMEXEHOI BIANOBIAAABHICTHO.
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Mo-neplue, Le BUKOHAHHA 3anoBiTy LWAAXOM NPU3HAUYeHHA crewjabHOi 0cobu - BUKOHaBLSA 3anoBiTy. Taka ocoba
Moxe ByTW Nnpu3HaveHa ik camMuMm 3anoBiaayem 6e3nocepeaHbo B 3anoBiTi, Tak | CyAOM, HOTapiycoM, a TakoX iHLIMMU
cnapkoeMUAMU. O NOBHOBaXeEHb BUKOHABLSA 3aMoBiTy BIiAHECEHO, CEPEA IHLLIOTO, M YNpaBAiHHA CMaALLMHOK. Ynpas-
ASITU CMAALLMHOK BUKOHABELLb 3aMOBITY MOXE Ik CAMOCTIMHO, TakK i LLASIXOM YKAQAEHHS BIiAMOBIAHOTO AOrOBOPY 3 iHLLOK
0c060t0. MoBHOBaXeHHA BUKOHABLSA 3aMNOBITY MIATBEPAXYHOTLCS CBIAOLITBOM, fiIka BUAAETLCS HOTApiycCOM 3a MicLeMm
BIAKPUTTH CMAALLMHM.

Mo-appyre, ue ynpaBAiHHA CMAALLMHOK LUAAXOM YKAGAEHHA CMaAKOEMUAMMW, HOTapiyCOM, OpraHoM MiCLEeBOro
camoBpsAAyBaHHA abo BUKOHABLEM 3aMOBIiTy AOrOBOPY Ha YNpaBAiHHS CNaALLMHOK. HaroAoweHo Ha ToMy, Wo HasAB-
HIiCTb Y CKAQAI CNaALLMHW NpaBa Ha 4YacTKy y CTaTyTHOMY KaniTaAi ToBapucTBa 3 0OMeXEHO BiANOBIAAAbHICTIO CBIA-
YWUTb NPO HEOOXIAHICTb YKAGAEHHA AOrOBOPY YMPaBAIHHSA i3 NpodecinHMM ynpaBUTEAEM — CMeLianicToM y chepi Kop-
nopaTMBHOrO Npasa.

KnroyoBi cnoBa: cnapkyBaHHSA, CMaALLMHA, CMAaAKOEMELb, CMaAKOAaBeLb, KOPNOPaTUBHI NpaBa, CTaTyTHWUI KamiTan,
rocnoAapcbke TOBapMUCTBO, TOBAPUCTBO 3 0OMEXEHOHD BiAMOBIAAABHICTHO.

Kukhariev Oleksandr

SPECIFIC FEATURES OF SUCCESSION OF THE RIGHT TO A LIMITED LIABILITY COMPANY’S CHARTER CAPITAL
SHARE

The article is focused on clarifying the specific features of succession of the right to a limited liability company’s
charter capital share.

In case of the death of a limited liability company’s member, the right to a share should be separated from the right
from a share that are not identical in their essence and time of occurrence. It has been emphasized that the right to a
share in the company’s charter capital as a property right is the object of succession and is acquired by a lawful heir
from the time of inheritance release, regardless of the time of its acceptance and state registration. Succession of the
right to a share in the limited liability company’s charter capital provides a legal opportunity for a lawful heir to obtain
the value of the inherited share, which is determined at the time of inheritance release or to become a company’s
member after fully exercising the right to inherit the studied object.

Corporate rights are not the object to hereditary succession and are acquired by a lawful heir from the moment
of receiving the legal status of a company’s member, which is associated with the entry of changes into the Unified
State Register of Legal Entities, Individual Entrepreneurs and Public Associations about the founding members of a
limited liability company.

The author has determined two mechanisms of exercising corporate rights of the company’s member after his or
her death until the legal successor of the deceased acquires the status of a limited liability company’s member.

First of all, it is management of a will by appointing a special person - a testamentary executor. Such a person
may be appointed by the testator himself directly in the will, as well as by the court, notary and other lawful heirs. The
powers of the testamentary executor among other things include the administration minori actate.

Secondly, it is the administration minori actate by the conclusion of the agreement for the administration minori
actate by the lawful heirs, the notary, the local self-government agency or the testamentary executor.

Key words: succession, assets, lawful heir, ancestor, corporate rights, charter capital, company, limited liability
company.
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BU3HAHHA AKTUBIB HEOBI'PYHTOBAHUMM 3A HAABHOCTI
®AKTIB NPUCBOEHHA AEPXKABHUX AKTUBIB | NTOBEPHEHHA
HEOBIPYHTOBAHUX AKTUBIB 4O AEPXABHOIO BIOOXETY:

MIXXHAPOZAHUIA 0OCBIA

MoctaHoBKa npobaemu. Mouatok XXI CT. xapak-
TEPU3YETLCH AN HALLOT KpaiHWM BUXOAOM EKOHOMIKM
Ha HOBWMW eTan CBOr0 PO3BUTKY. BUCOKa LLIBMAKICTb
PO3BUTKY iHPOPMALIMHUX PECYPCIB NpU3BEAa AO
$bOopMyBaHHA HOBOI EKOHOMIKK, TA0HaAbHOI 3a CBO-
iMn Mmaclutabamu. OCHOBHMUMU pecypcamMmim PO3BUTKY
A€AAAi yacTille cTaloTb AHOAM Ta 3HaAHHSA, AKUMWU
BOHW BOAOAIIOTb, Ta aKTMBW, AK MaTepiaAbHi, Tak
i HemartepiaAbHi, OAHAK iCHYIOTb i HEOBIpyHTOBaHI
aKTUBU, AKMMW BOAOAIKOTb BHACAIAOK HE3AKOHHOIO
36araueHHsa Npu Po3KpasaHHi AepPXaBHUX aKTUBIB.

306UTOK, HAHECEHUN PO3KPaAAHHAMMU, BUpPaxa-
€TbCA Yy AErpapauii AepXaBHWUX YCTAHOB i MiAPWBI
AOBIPU AO HWX, MOTiIPLLIEHHI iIHBECTULIMHOIO KAIMAaTy
i 3aHenaai cuctem couiaabHOro 3abesneyeHHs,
30KpeEMa CMCTEM OXOPOHU 3A0POB’SI 1 OCBITH.

Po3kpapaHHA AepXaBHMX akKTUBIB - npobaema
AyXe cepro3Ha. TOUHy BapTiCTb aKTMBIB, BUKpaAe-
HUWX i3 KpaiH, O PO3BUBAOTLCA, BUSHAUYUTU HEMOXK-
AMBO. LLIOPIYHO BHACAIAOK HE3AKOHHOI AIAABHOCTI
AepXaBu BTpadatotb Bip 1 A0 1,6 TpAH AOA. [6].
Y KpaiHax, AKi PO3BMBAOTbCSH, | KpaiHax i3 nepexia-
HO EKOHOMIKOH KOPYMMNOBaHiI YAHOBHUKK LLLOPIYHO
KpapyTe A0 40 MApPA AOA. | MEPEBOAATb rpoLi 3a
KOPAOH, 3BiAKM IX HAA3BMUANMHO BAXXKO MOBEPHYTH.

PeanbHa UiHa kopynuii HabaraTto nepeBULLYE
HOMIHaAbHY BapTiCTb BKPAAEHWX aKTUBIB.

Po3kpapaHHA MPU3BOAATb A0 Aerpapalii aep-
XaBHWX YCTAHOB i MiAPMBY AOBIpPM AO HUX (0COBANBO
Le CTOCYETbCH YCTaHOB, WO MNpauloTb y coepi
YPaBAIHHA AepXaBHUMU diHaHCaMKW Ta pPeryako-
BaHHA (iHAHCOBOro CEKTOPY); MOTipLIEeHHS, SKLO
He pyWMHYBaHHS, iIHBECTULLIMHOIO KAIMaTy; 3aHenaay

CUCTEMMU coLianbHOro 3abesneyeHHs, 30Kpema cuc-
TEMW OXOPOHMW 3AOPOB’A M OCBITW, @ Lie 0COOAUBO
HeraTMBHO MO3HAYa€ETbCA Ha Mano3abesneveHumx
BepcTBax HaceneHHsa [7].

CtaH AOCAIAKEHHA TeMM. TEOPETUUYHY OCHOBY
AOCAIAXKEHHSA CTaHOBASITb HAyKOBI Mpali Takux yye-
HuX, 9K 0. BuHHUK, B.C. Batnprapeesa, B.B. bepes-
Hep, C.A. bypaa, H.O. lytopoBa, A.M. AemunaoBa,
K.N. 3apo1, H.A. OpnoBcbka, M.M. MaHos., O.C. Mupo-
xeHko, B.M. Moasikos, M. Cobko, MN.A. ®pic, M.l. Xas-
POHIOK Ta iH.

Mertolo cTaTTi € HaAyKOBMIK aHaAi3 3aranbHWX
MOAOXEHb MiIXXHAPOAHOIO 3aKOHOAABCTBA Ta 3aKo-
HOAQBCTBa YKpaiHM 3 METOH BU3HAYEHHSA BU3HAHHSA
aKTWMBIB HEOOrpyHTOBaHWMMK 3a HaABHOCTI ¢akTiB
NMPUCBOEHHSA AEPXaBHUX aKTMBIB i MNOBEPHEHHSA
HeobrpyHTOBaHMX aKTUBIB AO AEPXXaBHOMO BOAXKETY,
TEOPETUYHUX | NPAKTUUHKUX NPOOAEM, LLO BUHUKA-
OTb y Chepi BU3HAHHS aKTMBIB HEOOI'PYHTOBAHUMM.

BuKAaa OCHOBHOro Martepiany AOCAIAKEHHSA
3 MOBHUM O6FpPYHTYBAHHAM OTPMMAaHUX HAayKOBUX
pe3yAbTaTiB. 3 OrAfAy Ha CepHro3HICTb npobaemu
Ta BM3HAOUM HeOOXiAHICTb YAOCKOHAAEHHSI Mexa-
Hi3MiB No 60poTbbi 3 Kopynujieto Ta ii HacAipAkamu,
CBITOBE CYCMIALCTBO MPOMOHYE CUCTEMY MPUHLMNIB,
MOKAMKAHUX MOAETLLIMUTA BIACTEXEHHSA, 3aMOPOXY-
BaHHSA, apeLlT, KOHPICKALiO Ta NOBEPHEHHA HEO0b-
FPYHTOBaHWUX aKTUBIB, BUKPAAEHMX BHACAIAOK KOPYT-
Lji Ta nepemilleHnx A0 iHWKX AepxaB. Ui npuHumMnm
po3kpuTi y KoHBeHuii OOH npotu kopynuii (UNCAC),
fAka Habpana ynHHocTi y 2005 p, y po3AiAi, NpUCBS-
YeHOMY 3ax0AaM MO NOBEPHEHHIO aKTUBIB (B YKpa-
Hi LS KOHBeHLA Byaa paTudikoBaHa y 2006 p.) [5].
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KpaiHu, WO pO3BMBAOTLCS, 3IiLLTOBXYHOTbCA i3
CEPMO3HUMMU NepeLlKkopaMu, NOB’S3aHUMM 3 BIACYT-
HiCTIO 3aKOHOAABYOI 623K AAST KOHICKALLiT N03a KpK-
MiHaAbHUM NPOBaAXEHHAM, 0BMeXeHUMU NpaBo-
BUMM, CAIAYUMMU Ta CYAOBMMMK NMOBHOBAXEHHSAMM, a
Takox 6pakom pecypciB. KpaiHu, Kyau BUBOASATLCSA
BUKpPaAEHi akTMBK (YacTo Le AepXaBW 3 PO3BUHE-
HOK EKOHOMIKOLO), HE 3aBXAM MOXYTb HAAaTH OPU-
AWNYHY AOMOMOTY NOCTPaXAAAIM CTOPOHI, OCKIAbKM He
MatoTb HeOobXiAHOro 3aKOHOAABCTBA, 30Kpema Mnpo
KOH®ICKaLito akTMBIB No3a KpMMiHAaAbHUM MPOBaA-
XEHHAM. Y cUTyauiax, KOAM KpUMiHAAbHE PO3CAIAY-
BaHHSI YCKAQAHEHO Yepes3 cMepTb 0diLinHOT ocobu,
HasBHICTb Y Hei NpaBOBOro iMyHiTeTy abo B TWX
BUMaAKaX, KOAM LS AOAMHA@ XOBAETbCA BiA NpaBo-
CYAASl, MPOLIEC MOBEPHEHHS aKTMBIB MOXE CTaTH LLe
6iAbLL CKAGAHWUM.

KoHdickauia MalHa no3a KpUMiHAAbHUM
NPOBAAXEHHSAM - HaWBaXAMBILLMK iIHCTPYMEHT
BUAYUYEHHST AOXOAIB, OTPMMAaHMX BHACAIAOK KOPYM-
LiMHUX AiM. Lled npaBoBWMW MexaHi3M AO3BOASIE
HaKAACTU apeLuT Ha BUKPAAEHI aKTUBW, BUAYYUTU
Ta KOH®iCKyBaTH iX 6€3 BUHECEHHS 0OBMHYBaAb-
HOr0 BMPOKY B pamMKax KPUMIHAAbHOro mpouecy.
BiH rpae BaxAMBY POAb AAA YCMIiLWHOro noBep-
HEHHSA aKTWBIB y pasi cmepTi BMHHOI ocobu abo
B TMX BMMaAKaX, KOAM 3AOBMMUCHUK 3HAxXOAMUTbCSA
no3a BIiAMOBIAHOK HOPUCAMKLIED, BOAOAIE NpaBo-
BMM iMyHiITETOM ab0 HaAIAEHWMI HaCTIAbKM BEAU-
KUMM NOBHOBAXEHHSMMU, LLO MOr0 HEMOXAUBO MiA-
AATV KPUMiIHAABHOMY MepecAiayBaHHI0. Y 6aratbox
KpaiHax CTBOPEHI YMOBM AASI KOHQiCKaLii akT1BIB
no3a KpMMiHaAbHUM NPOBaAXEHHAM, TOBTO B pam-
Kax UMBIAbHOMO NpoLecy. YXBaAeHHS BiANOBIAHOIO
3aKOHOAABCTBA PEKOMEHAOBAHO Ha perioHaAb-
HOMY i MiXHaApPOAHOMY piBHIi HW3KOK OpraHisa-
Lin. CTBOPUTU MeEXaHi3M AN KOHICKaLii aKkTUBIB
y CUTyauifix, KOAU 3AOUYMHUA He MOXHa nipAaTH
KPUMiHaAbHOMY MepecAiAyBaHHIO, 3aKAUKAE TAKOX
KoHBeHuis OOH npotu Kopynuii.

[loBEPHEHHA aKTUBIB BW3HAETLCA OCHOBHWM
NPUHUMNOM  KOHBEHUji, | AepXxaBu-yyacHMLUI
3060B’A3Y0TbCA HAWTICHILUMM YMHOM ChiBnpaLto-
BaTW OAWMH 3 OAHWM i HapaBaTM OAMH OAHOMY BCi-
ASIKE CMPUSAHHSA B LbOMY MUTaHHI. 3 METOH NPaKTUu-
Hoi peanizauii uboro npuHuuny UNCAC nepeabauae
MEXaHi3MW MO MOBEPHEHHIO HE3AaKOHHO MPUBAAC-
HEHWX aKTUBIB, @ TAKOX BIACTEXEHHS, 3aMOpPOXY-
BaHHSA, BWMAYYEHHS, KOH®iCKaLUji Ta MOBEPHEHHSA
BUKPAAEHOro ManHa, B T. U.:

- 3aX0AM, MNOKAMKaHiI 3ab6e3neuynTM KOHTPOAb
diHaHCOBMX YCTaHOB 3a MiAO3PIAMMUK onepauisimMmu
3 0CcOBUCTUMK BAHKIBCbKMMK paxyHKaMu AepxaB-

HMX MOCAAOBMX OCiB, UAEHIB iXHiX CiMeNn i OBANM3bKMX
AO HUX OCib;

- npoueAypy, HeObXiaHI AASI TOTO, L6 OAHa Aep-
XaBa-yyaCHWK Mana 3MOry BUCTynaTu B CyAax iHLOT
AEpXaBu-yyacHULi AK npMBaTHa ocoba, Lo A03BO-
AMAO 6 i1 NOBEPHYTU BUKPAAEHE MaMHO, 3aXUCTUTU
BAQCHI iHTEpPECK B POAI NO3MBava, OCKapPXUTU KOH-
dickaLito B poAai 3aaBHUKa abo BUCTyNaTH sk notep-
MIAIR Y LWIAAX PECTUTYLIT 33 HAKa30M CyAY;

- BHYTpPIlLHE 3aKOHOAABCTBO, fike AO3BOAMAO
61 AepxaBi BM3HATU MOCTAHOBY MPO KOHICKaLto,
BMHECEHY CYAOM iHLLOI AE€pXaBW, a MOTiM MicAA
NPOBEAEHHSA BAACHOIO PO3CAIAYBaHHA 3aMoOpo-
31UTU Ta KOHOiICKyBaTW MarHO, OTPMMaHEe BHACAIAOK
KOPYMUIMHOI AISABHOCTI B iHLLIM AepXaBi;

- 3ax0AM, KOTPi MOXYTb 3Hap0buTUCS, WOO A03-
BOAUTM KOHOICKaLit0 MalHa no3a KpUMiHaAbHUM
npoBaAXeHHAM, 0cobAMBO B pasi cmepTi abo BTeui
3AOUYMHLUA Ta iH.

Y KoHBeHuii OOH HaBOAATBCA OCHOBHi MPWH-
UMMM MiXKHAPOAHOMO CrniBPOBITHULITBA Ta PO3MNopPs-
MAKEHHS aKTUBaMU, KOHPICKOBAaHUMWU OAHIED Aep-
)XaBO-y4YaCHMLE 3a 3anMTOM iHLOI, 3aAEXHO BiA
TOr0, fIKe BiAHOLLEHHSA A0 LUMX aKTUBIB Ma€e Aepxa-
Ba-3anuTyBau.

OcobAvBa yBara MNPUAINSETbCA PO3KPaAAAHHIO
i BIAMWMBAHHIO HE3AKOHHO MPUBAACHEHUX AEpXaB-
HUX aKTUBIB: KOHBeHLIA 3060B’A3ye AepxaBy, LIO
oTpMMana 3arnut, NOBEPHYTU KOHGICKOBaHI aKTUBU
AEpPXaBi, sKa 3AIMCHUAG 3anuT.

Kpim T0ro, UNCAC He TiIAbKM 3aKAMKAE KOXHOTO
yyacHMKa pPO3pPOOUTU BHYTPILLHE 3aKOHOAABCTBO,
Lo 3abe3nevye NOBEPHEHHA BUKPAAEHMX AEPXaB-
HUX aKTMBIB, ane | Hakasye B TUX BUMNAAKaX, KOAU
HEe MOXHa 3acTocyBaTu CreljaAbHe npaBUAO, PO3-
rAsSiA@TM B NEPLIOYEProBOMY NMOPSAAKY MUTAHHA NPO
MOBEPHEHHSA KOHOICKOBAHWX aKTWBIB 3anuTyOuil
AepxaBi, nonepeaHiM 3akOHHUM BAAcHMKaM abo
BUMNAATY KOMMEHCALii MOTEPNIAMM  BiA  3AOUMHY.
Kpim nepepaxoBaHuWx BULLE NPUHUMNIB, KOHBEHLIA
nepepbavae, WO AepxaBa-3anvTyBay MoOxe Biapa-
XyBaTh 06rpyHTOBaHi BUTPATK, MOHECEHI B XOAI PO3-
CAiAyBaHHS, KpMMiHaAbHOrO nepecaiayBaHHA abo
CYAOBOIO pPO3rAfAy, AKi MPUBEAU AO MOBEPHEHHS
KOH®iICKOBaHWX aKTMBIB ab0 pO3MNopPAAKEHHSA HUMMU.
AepxaBU-yyacHULI MOXYTb TAKOX PO3IAAHYTU MOX-
AMBICTb YKAGAQHHSA B KOXHOMY OKPEMOMY BMMAAKY
AOroBopiB ab0 B3aEMONPUNHATHUX AOMOBAEHOCTEN
LLOAO OCTaTOYHOro pPO3MNOPSAAXKEHHA KOHdICKOBa-
HUMUW aKTUBaMMU.

3 METO CNPUAHHA BUPILLEHHIO NPOBAEMU PO3-
KpaAaHHA AEPXaBHWX aKTUBIB Y KpaiHax, WO po3-
BMBatOTbCA, BcecBiTHIM 6aHK pas3om 3 YnpaBAiH-
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HAM OOH no HapkoTMkam i 3nounHHOCTI (YH3 OOH)
y BepecHi 2007 p. 3anyctmB nporpamy 3 nosep-
HEHHSA BUKpaAeHUX akTuBiB (IHiujaTnBa StAR)L.

YinbHe wMicue y nporpami BiABOAMTBCS MpPO-
6AeMi NMOBEPHEHHS BUKPAAEHUX aKTUBIB, a came:
YCYHEHHIO MEPELLUKOA AN MOBEPHEHHST HE3AKOHHO
NPMBAACHEHOr0 MalHa B HaWbiAbLUMX ¢iHAHCOBMX
LEHTPax, CTBOPEHHA MeEXaHi3MiB, LLO MOAErLUYTh
NMOBEPHEHHST aKTMBIB MOCTPaXAaAUM AepXaBam, a
TaKOX 3axoAaM, CNPSIMOBaAHMM MPOTU BUBEAEHHSA
aKTMBIB i N0ABM «B6E€3MNeUYHNX 30H» AAS KOPYMLLIOHEPIB.

[NoBepHEHHS AepXaBi BUKPAAEHUX aKTUBIB MOXe
AATU NMPUTOAOMLLAMBI PE3YAbTATM 3a YMOBM palLio-
HaAbHOI0 BUTPayaHHA KOLWTIB. HaBiTb YaCTUHU rpo-
LLIEeN MOXe BMCTauuUTW Ha Te, Wob npodiHaHcyBaTH
XWUTTEBO BaXAMBI coLiaAbHI nporpamu abo npoekTu
3 MOKpaLLEeHHA iIHGpaCTPYKTypH.

Kpim ¢piHaHCOBUKX nepeBar, nporpama StAR p03-
BOAWTb KpaiHaM HAPOCTUTU IHCTUTYLIMHWMIA NOTEHLiaA,
HaAACTb MOTYXXHUI CTPUMYIOUMI eDEKT i CNpUSTUME
3HUKHEHHIO «Be3neyHmx 30H» AAST KOPYNLIOHEPIB.

B YkpaiHi, kpim patndikoBaHoi KoHBeHuii OOH
NPOTWU KOPYMLUIi, MMTAHHS LWOAO NOBEPHEHHA AO AEP-
XaBW HeOBIPYHTOBAHMX aKTUBIB BUCBITAEHI y 3aKOHi
YkpaiHu «[lpo HauioHaAbHe areHTcTBO YKpaiHu
3 NMUTaHb BUABAEHHS, PO3LLYKY M YNPaBAIHHS aKTu-
BaMMW, OTPUMaHWMMK BiA KOPYMNUIMHMX Ta iHLWKWX
3A0UMHIB» [4]. Y UMK YKpaiHn uMmM NuUTaHHAM npu-
cBAveHui po3ain lll, 3okpema cr. 292 [3]. BkaszaHi
3aKOHOAABYI aKkTW YKpaiHu nepepbavatotb npole-
AYPY BW3HAHHS aKTMBIB HEOOrpyHTOBaHUMK Ta iX
BUTpebyBaHHS B pa3i HEAOBEAEHHA BipMOBiAaYeM
3aKOHHOCTI HabyTTs MalHa (UMBIAbHY KOHICKaLHO),
LLIO € HOBMM AASl HALIOHAAbHOMO NMpaBa Ta 3aCToCo-
BYETbCS B MEXaX UMBIAbHOI FOPUCAMKLI.

AesKi YKpaiHCbKi BYEHI MPONOHYKThb «LMBIAbHY
KOHiCcKaLjto» crnpuimMati K cnocib BUAyYeHHSA
y 3aCYAXEHOI 3a NeBHWI 3A0UNH 0COOU y AepXKaBHY
BAACHICTb aKTMBIB, fIKi HE CTaAn NPEAMETOM KOHIC-
Kauil Ta crneuianbHOI KOHQICKaLIl Y Mexax KpUMi-
HaAbHOIO MPOBAAXEHHSA i LLOAO SIKMX HE AOBEAEHO
06rpyHTOBaHOCTI iX HabyTTS.

BianoBiaHO A0 cT. 41 KoHctuTyuil YKpainm Ta cT. 1
Mpotokony Ne 1 KOHBEHLT MPO 3aXMCT NpaB AtOAMHM
M OCHOBOMOAOXHMX CBOOOA BTpPyYaHHA AepXaBU
y NpaBo BAACHOCTI: 1) He NOBMHHO ByTW CBABIAbHUM;
2) mae 6yTM 3BEAEHMM AO MiHIMaAbHO HEOOXiAHOTro
AN 3aA0BOAEHHSA  CYCMiAbHUX iHTepeciB o06cary;

1 KpaiHu «<BeAMKOI ABAALATKU» 3assBUAM MPO MIATPUMKY IHiLiaTUBM
StAR y Aeknapadii camity i3 GpiHaHCOBMX PUHKIB i CBITOBOI €KOHOMIKM
(BawuHrToH, 15 anctonapa 2008 p.) IHiuiaTMBa StAR Takox 3raayetbes
B Aonogiai MixHapoaHoi koHdepeHLii OOH i3 NoOAaAbLLOI AISIABHOCTI Y
chepi piHaHCYyBaHHA PO3BUTKY AAS OFASIAY XOAY 3AiMCHEHHS MoHTeppei-
CbKOrO KOHCeHcycy (Aoxa, Katap, 2 rpyaHs 2008 p., n. 20). MiHictpu
diHaHCIB KpaiH «BeArKoi BiCiMKKW» TakoX niaTpumanu IHiuiatTuBy StAR Ha
3acipaHHi y Motcaami (HimeuwunHa, 19 tpasHs 2007 p.).

3) 3 AOTPUMAHHAM BMMOT 3aKOHHOCTI Ta CNpaBeAAN-
BOro 6anaHcy Mix 3acobamu Ta METOH BTPYUYAHHS.

AONyCTUMUM BTPyYaHHSAM y MNpaBO BAACHOCTI
€ KOH®iCKauifa aKTWBiB, 3@ YMOBW, WO BKasaHa
LUMBiAbHa KOH®ICKaLia 3acTocoBaHa 3a PilUEHHAM
CyAy Y BUNaakax, 06cs3i Ta NopsiAKy, BCTAHOBAEHMX
3aKOHOM (4. 6 cT. 41 KoHcTutyuii YkpaiHu). Bumora
BTPYYaHHA AMLLE 3a PilUEHHAM CYAy Y 3aKOHOAAB-
cTBi YKpaiHM WOAO LUMBIAbHOI KOH®ICKALi AOTPU-
MaHa, ajAXe BOHa 3aCTOCOBYETbCS Ha MiAcTaBi
pilLeHHS cyAy.

Bu3HaHHSA HeObrpyHTOBAaHUMU Ta BUAYUYEHHS
aKTMBIB Mae Taki npouecyaAbHi 0COBAMBOCTI:
1) No30B Npep’ABAAE MPOKYPOpP B iHTEpecax Aep-
XaBu; 2) BianoBipauem moxe 6yTW Aulie ocoba,
YyNOBHOBa)XeHa Ha BWKOHAHHA QYHKLIiM AepxaBw
abo micueBoro camoBpsiayBaHHs (M. 1 4. 1 cT. 3
3akoHy YkpaiHu «[1po 3anobiraHHA Kopynuii»), LLOAO
AKOT BCTYMMB Y 3aKOHHY CUAY 06BUHYBAAbHWI BUPOK
CYAY 3@ BYMHEHHSI KOPYMUIMHOIO 3A0UYMHY (Nepea-
bauveHoro y cr. 191, 262, 308, 312, 313, 320,
357, 410, y pa3i BUNHEHHSA LUAAXOM 3AOBXMBAHHS
CAY>XXO0BMM CTaHOBMLIEM, Ta y cT. 210, 354, 364,
364-1, 365-2, 368-369-2 KK Ykpainu) abo Aera-
Ai3aLito (BIiAMMBAHHS) AOXOAIB, OAEPXAHUX 3AOUYMH-
HUM LUASXOM.

Y pasi npea’AIBAEHHSA MO30BY AO Takoi 0cobu
NPOKYPOp BXMBAE 3axOAIB LLOAO BCTAHOBAEHHSA
aKTUBIB, CTOCOBHO SIKMX iCHYIOTb AOKasW TOro, LUO
BOHW OTpMUMaHi 0cob0ot0 HeobrpyHTOBaHO. OCKIAbKK
No30B Mae Ha MeTi MPUNUHEHHA NpaBa BAACHO-
CTi, HAAEXHMUM BIiAMOBIiAQYEM 3aBXAM € BAACHUK
aKTMBiB, a ocoba, fka Ma€ NpaBO KOPUCTYBaHHSA
UM  PO3MOPAAXKEHHS aKTMBaMW, MOXe 3aayda-
TMCA CniBBIANOBIiAQYEM UM TPETbOo 0coboto, Lo
He 3afABASIE CaMOCTIMHMX BMMOT LLOAO MpeAMeTa
no3oBy, Ha 6ouli BianoBiaaua. Kpim Toro, BUHWKAE
NMUTaHHSA LWOAO HEOOXIAHOCTI 3axucTy npaB A0BOpPO-
COBiCHMX HabyBauiB aKTUBIB, SKUMW PO3MOPSAMBCS
BIANOBiAaY, LLO 3aKOHOA@BYO HE BPEryAbOoBaHO
y C€T. 290-292 UK YkpaiHu.

OcobAMBICTIO  HOPMATMBHOIO  BPEryAHOBaHHS
LMBIAbHOI KOH®ICKaLii € Te, WO Yy NPOLEeCyanbHin
HOPMi 3akpinAeHa npe3ymnuis HeobrpyHTOBaHOCTI
aKTUBIB: «CyA BW3HAE HEOOrPYHTOBAHUMMW aKTWMBM,
AKLLO Ha NiACTaBi NOAAHWX AOKa3iB He BCTaHOB-
AEHO, O aKTMBUW abo rpoLLOBi KOLLITHU, HEOOXIAHI AAS
nNprABaHHA akTUBIB, LLIOAO SKMX NOAAHMI MO30B NPO
BW3HAHHA X HeobrpyHTtoBaHUMMK, ByAn HabyTi Ha
3aKOHHIN niactaBi» [8].

BUCHOBKM 3 AOCAIAKEHHA Ta NepcneKTUBU
NoAaAbLUMX PO3BIAOK y ubomy Hanpami. OTxe,
BMW3HAHHS aKTWMBIB HEOOrPYHTOBaAHUMM Ta iX NoBep-
HEHHA A0 OIOAXETY € HOBUM AAA HALIOI KpaiHMW.
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LinBinbHa koHdicKauif, y T. U. 3a BIACYTHOCTi 06BUHY-
BaAbHOI0 BUPOKY, BiANOBIAGE MiXHAPOAHMM NpaBo-
BWUM CTaHA@pPTaM.

3 METOL0 3MEHLLEHHS NPOABIB KOPYNLii B YKpaiHi
3aKOHOAA@BELDb 3 ypaxyBaHHAM MiXXHAapPOAHOIo AOC-
BiAy CTaB Ha LUAAX CTBOPEHHSI npaBoBoro 6asucy
NPOTUAIT LLbOMY HEratMBHOMY CYCMiAbHOMY SIBMLLY
B YACTUHI BM3HAHHS aKTMBIB HEOOrPYHTOBAHUMMU

Ta MNOBEPHEHHS X A0 AepPXaBHOro BroAXETY, NpoTe
3a3HayeHi BuMLlEe MWUTaHHA NOTPebytoTb HAyKOBOrO
AOCAIAXKEHHS, LLO HaAaAi AO3BOAUTL MipA 4vac npwu-
MHATTA BIANOBIAHWUX pillieHb 3@ HAsIBHOCTI MPUAIOA-
HOro 06roBOPEHHSI BaXXAMBUX 3aKOHOMPOEKTIB Bpa-
XOBYBaTU AYMKW MNPAaKTUKIB-FOPUCTIB i HayKOBLIB,
a ue nNpu3BeAe A0 BMCOKOMO PiBHA HOPMOTBOPUOI
AISIABHOCTI.
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Biutok AHApi BoroaumupoBuu

BU3HAHHA AKTUBIB HEOBI'PYHTOBAHUMU 3A HAABHOCTI ®AKTIB MNPUCBOEHHA AEP)KABHUX AKTUBIB
| NOBEPHEHHA HEOBI'PYHTOBAHUX AKTUBIB AO AEP)XABHOI0 BIOAXKETY: MDKHAPOAHWUM AOCBIA

Mouatok XXI CT. xapaKTepmn3yeTbCS AAS HALLIOT KpaiHW BUXOAOM E€KOHOMIKM Ha HOBWIA €Tan CBOro po3BUTKY. Bucoka
LLUBWAKICTb PO3BUTKY iHGOPMaLIMHWX pecypciB npu3Bena A0 GOPMyBaHHA HOBOI EKOHOMIiKM, TAOBaAbHOI 3a CBOIMU
Macwtabamu. OCHOBHMMU pecypcamMmn PO3BUTKY A€AAAI YacTille CTatoTb AOAM | 3HAHHSA, AKUMKW BOHW BOAOAIIOTb, Ta
aKTWBMU, IK MaTepianbHi, Tak i HemaTtepiaAbHi, NPUYOMY iICHYHOTb | HEOBrPYHTOBaHI aKTUBK, AKUMK BOAOAIKOTb BHACAIAOK
HEe3aKOHHOro 36araueHHs Npu PO3KPaAaHHI AEpPXaBHUX aKTUBIB.

36MTOK, HAHECEHMIA PO3KPAAAHHSMM, TOBTO NPUCBOEHHA HEOOIPYHTOBAHMX aKTUBIB, BUPaXa€eTbCa Y Aerpasallii Aep-
)X@BHUWX YCTAHOB i NiAPMBI AOBIPU AO HUMX, NOTiPLUEHHI IHBECTULLIMHOIO KAIMATY i 3aHenaai cMcTemM coLlianbHOro 3abesane-
YeHHs, 30KpemMa CUCTEM OXOPOHMU 3A0POB’SA 1 OCBITH.

MpUCBOEHHS HEOBIPYHTOBAHUX aKTMBIB — NpobAemMa Ayxe cepirosHa. Y KpaiHax, Lo PO3BMBAOTbCS, i KpaiHax i3
nepexiAHOK EKOHOMIKOKO KOPYMMOBaHI YWHOBHUKM LLLOPIYHO NPUCBOOIOTL A0 40 MAPA AOA. K HEOOI'PYHTOBaHI akTUBU
Ta NepeBOASTb IPOLLI 3@ KOPAOH, 3BIAKM iX HAA3BMUYAMHO BaXXKO NOBEPHYTU. PeanbHa LiHa kopynuii Habarato nepesw-
LLlyE HOMiIHaAbHY BapTiCTb BKPAAEHUX aKTUBIB.

Po3kpapaHHs MpM3BOASATb AO AErpaAaLlii AEPXXaBHUX YCTAHOB i NiAPMBY AOBIPM AO HUX (OCOBAMBO LiE CTOCYETbCSA yCTa-
HOB, AKI NPaLOTb y cdepi ynpaBAiHHA AepXXaBHUMK GiHAHCAMM Ta PErYAKOBAHHS GiHAHCOBOIO CEKTOPY); MOTipLUEHHS,
AKLLO HE PYMHYBaHHSA, iIHBECTULIMHOIO KAIMaTy; 3aHenaAy CUCTEMM COLaAbHOTO 3abe3neYeHHs], 30Kpema CUCTEMU OXO-
POHK 3A0POB’S 1 OCBITH, LLLO 0COBAMBO HEraTMBHO NMO3HAYaETbCA HA Mano3abe3neyeHnx BepCTBax HACEAEHHS.

3 Orasiay Ha ceprosHicTb NpobAaemMr Ta BU3HAKOUM HEOOXIAHICTb YAOCKOHAAEHHS MexaHi3aMiB no 60poTbOi 3 kopyn-
Lji€to Ta il HacAiAkaMM, CBITOBE CYCMiAbCTBO NMPOMOHYE CUCTEMY NMPUHUMMIB, MOKAMKAHWUX MOAETLLWTU BIACTEXEHHSA, 3aMO-
POXYBaHHS, apeLuT, KOHPICKaLLito Ta MOBEPHEHHA HEOBIPYHTOBAHMX aKTUBIB, BUKPAAEHMX BHACAIAOK KOpYMLii Ta nepe-
MiLLLEHNX AO IHLIMX AEPXKaB.

KarouoBi cAoBa: akT1BW, KOPYMLisi, HEOOIPYHTOBaHI akTUBW, AEPXaBHI akTUBW, LUMBIAbHA KOHOICKaLlif, Aeranizauis
AOXOAIB, BIACTEXXEHHSA, 3aMOPOXYBaHHSA, apeLUT, KOHPICKaLis.

Bitsiuk Andrii

RECOGNITION OF ASSETS AS UNFOUNDED IN THE PRESENCE OF FACTS OF MISAPPROPRIATION
OF STATE ASSETS AND RETURN OF UNJUSTIFIED ASSETS TO THE STATE BUDGET. INTERNATIONAL EXPERIENCE

The beginning of the XXI century is characterized for our country by the entry of the economy into a new stage of
its development. The high speed of development of information resources has led to the formation of a new economy,
global in scale. The main resources for development are increasingly people and the knowledge they possess, and
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assets, both tangible and intangible. At the same time, there are unjustified assets that are owned as a result of illegal
enrichment in the theft of state assets.

The damage caused by embezzlement, ie the misappropriation of unjustified assets, is expressed in the degradation
of public institutions and the undermining of trust in them, the deterioration of the investment climate and the decline
of social security systems, including health care and education.

The misappropriation of unjustified assets is a very serious problem. In developing countries and countries with
economies in transition, corrupt officials misappropriate up to $ 40 billion annually. as unreasonable assets and
transfer money abroad, from where it is extremely difficult to return. The real cost of corruption far exceeds the face
value of stolen assets.

Theft leads to the degradation of public institutions and the undermining of trust in them (especially in the field
of public finance management and financial sector regulation); deterioration, if not destruction, of the investment
climate; the decline of the social security system, in particular the health care and education systems, which has a
particularly negative impact on the poor.

Given the seriousness of the problem and recognizing the need to improve mechanisms to combat corruption and
its consequences, the world community proposes a system of principles designed to facilitate the tracing, freezing,
arrest, confiscation and return of unjustified assets stolen as a result of corruption and relocated.

Key words: assets, corruption, unjustified assets, state assets, civil confiscation, money laundering, tracking,
freezing, arrest, confiscation.
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MPOBNIEMU NPABOBOIO PETYIIOBAHHA
3ACTOCYBAHHA ATPAPHUX PO3MUCOK

MocTtaHoBKa npobaemu. ArpapHa po3nucka
CbOTOAHI BUCTYNa€E K yHiBEPCAAbHUW iHCTPYMEHT
odiHaHcyBaHHA AAA  arpobisHecy. Aas  arpapiis
arpapHa po3nucka - Le MOXAMBICTb OTpMMaTH
KPEAWTHI pecypcu nip 3acTaBy ManbyTHbOro BpPO-
XXak CiAbCbKOrOCNOA@pPCbKOI MPOAYKLi Ha BUTIAHMX
KOMEPLIMHMX yMOBax. AN KPEAMTOPIB, KOMMNaHIHN,
AKi B OyAb-siKil GOPMi KPEAUTYHOTb YKPaiHCbKMX
arpapiis, - Ue HapiMHMK cnocib 3abe3neuntu
BUKOHAHHA BUPOOHWKAMMK CiAbCbKOTOCMOAAPCHKOI
NPOAYKLIi cBOix 30060B’s1I3aHb. CniBnpautoBaTi 3a
arpapH1MMK PO3NUCKaMM MOXHa i3 LUIMPOKUM KOAOM
KPeAMUTOPIB, HE AnLLE B YKpaiHi, ane 1 3a ii Mexamu.
3aBASIKM nepeBaramMm iHCTPYMEHTY arpapHi pos-
MUCKKU AO3BOASIOTb YCIM 3allikaBAEHWUM CTOpPOHaMm
BMOYAOBYBATU AOBrOCTPOKOBY, MPO30pYy Ta B3ae-
MOBUIiAHY CniBNpaLto.

CratucTMka CBIAUMTD MNMPO  AEAAAl  AKTMBHiILLE
3aCTOCYyBaHHA Takoro IiHCTPYMEHTY, SIK arpapHa
po3nucka. Tak, 11,8 mapa rpH, 1 706 arpapHux
poanucok, 1 000 depmepiB, 4 MAH TOH 3acTaBMu
CiAbCbKOTOCMOAAPCbKOI MPOoAYKLii, 10 MAH TpH BiA
KPEAUTOPIB-HEPEIUAEHTIB i Marxe 290 MAH TpH
diHaHcyBaHHS Ha AoHbaci, 37 KyAbTyp - Lie Bce
undpu, AKi BUKOHaHI npotarom avwe 2019 p. [1].
3aKOHOAABCTBO Yy LM chepi He € AOCKOHAAUM.
30Kpema, cboropHi y BepxoBHin Papi YkpaiHu 3Ha-
XOAUTbCS Ha PO3rASIAI 3aKOHONPOEKT «[1p0 BHECEHHS
3MiH A0 AEAKUX 3aKOHOAABUMX aKTIB LWOAO GYHKLiO-
HyBaHHA Ta 06iry arpapHux po3nucok» Ne 2805 Bip
24 ciyHa 2020 p.

CtaH AOCAIAKEHHA TeMM. YacTKOBO MUTAHHSA
BM3HAUEHHSA NMOHATTA Ta NPAaBOBOI MPUPOAN arpap-
HUX PO3MUCOK BiAOBpPaxeHi y poboTax TakuxX BUEHUX,
Ak |.B. TopichnaBcbka, B. MockiBeup, B.B. Mywe-
HoK, B.I. HarpebenbHui, A. MetpeHko, A.M. Cta-
TiBKa, B.HO. YpkeBuu Ta iH. Bippaatounm HanexHe

BHECKOBI Ha3BaHMX HayKOBLIB Yy HayKy arpapHoro
npaBa, CAiA BIA3HAUWTK, LLO NEpPEeBaXHO PO3rAs-
HyTi MexaHi3MW cTpaxyBaHHA PU3NKIB BUPOOHUKIB
CiAbCbKOrOCMNoAapPCbKOi MPOAYKLLT. 3 OrAfAY Ha HOBI
TEHAEHLi B PEryAIOBaHHI M Y MiAXOAI AO PO3YMIiHHSA
arpapHmMx po3nucok K 36ipHOT KaTeropii NUTaHHA
npaBoBOro 3abe3neyeHHss NoTPebytoTb CyTTEBOrO
AOOMpaLUOBaHHS.

MeToto cTaTTi € BU3HAUEHHSI OCHOBHUX NPoBAEM
npaBoBoro 3abeaneveHHs 0biry arpapHuMx pPo3nu-
COK B YKpaiHi. A0 3aBAaHb L€l CTATTi CAiA BiAHECTHU
NOPIBHAAbHO-NPABOBUI aHaAi3 YMHHOrO Ta nep-
CMEKTUBHOIO 3aKOHOAABCTBA Y Chepi 3aCToCyBaHHS
arpapHux pPo3nucokK, a TakoX HapaHHA NPOMNOo3uLin
LLIOAO BUPOOAEHHS Binbll €DEKTUBHOMO MexaHi3my
3aCTOCyBaHHSA arpapHMX PO3MUCOK.

Buknap OCHOBHOro marepiany AOCAIAKEHHSA
3 NOBHUM OOI'pYHTYBaHHAM OTPUMAaHUX HaYKOBUX
pe3yAbTaTiB. AAA NIATPMMKK MaAOro Ta CEPEAHBOTO
NiIANPUEMHULTBA, 30KPEMA CiAbCbKOMOCMOAAPCbKMX
TOBaApOBUPOOHMKIB, OyAO 3anpoBapXEHO AOBrO-
CTPOKOBWIW MPOEKT, CNPAMOBAHUN HA aKTUBHE PO3-
MOBCHOAXEHHST 3aCTOCYyBaHHA arpapHuX pPOo3MuCcokK
K edeKTUBHOro 3acoby NokpalleHHs AOCTYNy AO
diHaHCcOBMX pecypciB. BiH BiADyBCS 3aBASIKM iHiLia-
TMBI MiXXHapOAHOI GpiHAHCOBOI KopnopalLii, WO BXO-
AUTb AO CTPYKTYpK CBiToBOro 6aHky (IFC) y naptHep-
cTBi 3i LLBenuapcbkoto KoHpepepalieto B YKpaiHi
1 Ypsapom YKpaiHu. MNpoTte CboroapHi Len npoekT pobir
CBOr0 KiHUS i HeobxiAHO npoaHaAidyBaTW, AKWUM
UMHOM PYXaTHUCS AAAi Y LUbOMY HaNpsAMKYy.

BaXAMBO BiA3HAUNTK, LLLO CiIAbCbKE rOCNOAAPCTBO
XapaKTePU3YETbCA HU3KOK crneundiuHuX O3HaK,
30KpeMa CE30HHICTHO 3AIMCHEHHS TOCNOAAPCbKO-BU-
POOHMYUOI AIIABHOCTI Ta 1i 3aAEXHICTIO BiA MOrOAHUX
YMOB, KAiMaty Towo. Came ToMy AAST MPOBaAXEHHS
roCrnoAaPCbKOI AIIABHOCTI B arpapHin chepi Cinb-
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CbKOTOCMOAAPCbKi  TOBapOBMPOBHMKK  3a3BUYAN
y BECHSIHMI nepiop noTpebyroTb 3HAUYHUX ¢iHAHCO-
BUX Ta iHLWWX MaTepiaAbHUX PECYPCIB AN TOTOBHOCTI
AO HOBOTO CE30HY POobIT.

OAMH i3 HaWbiAbll  ePEeKTMBHUX, MPO30PUX
i HOBMX cNOcobiB KpeAUTyBaHHA arpapiis - Le oTpu-
MaHHA HUMW BIANOBIAHWMX TPOLUIOBWUX KOLWTIB, NpPO-
AYKLIi, TOBApiB 41 MOCAYT BiA CBOIX KOHTPAreHT iB., i3
BIACTPOUKOIO MAATEXY, iKa OGOPMAKETLCA LUAAXOM
BUAQYI arpapHoi PO3MNUCKU. AKLLO FOBOPUTU MPO
caMy CyTHICTb arpapHux PO3MMCOK, TO IX 3HAYEHHS
MOAAra€ y CMNPOLLEHHI MEeXaHi3aMy KpeAWUTYBaHHSA
CiAbCbKOrOCMOAQPCbKMX BUPOOHMKIB.

HopmaTMBHO-NpaBoBe 3abe3neyeHHss 0popMm-
AEHHS, BUAAYi, 006iry Ta BUKOHAHHA arpapHux pos-
MMCOK B YKpaiHi, MOPSIAKY iX peecTpaLii, CTBOPEHHSA
NpPaBOBUX, EKOHOMIYHMX, OPraHi3aUinH1X YMOB
OYHKLIOHYBaHHS LUMX AOKYMEHTIB MICTUTLCSH Y 3aKOHi
Ykpainu «[1po arpapHi posnucku» Bia 06 AMcTtonapa
2012 p. Ne 5479-VII [2].

3akoHOA@BELD PO3IASIAAE arpapHy pPO3MUCKY
fIK TOBApPOPO3MOPSAAUNIA AOKYMEHT, WO odikcye 6es-
YMOBHe 3000B’A3aHHA OOpXHUKa, fke 3abesne-
UyeTbCs 3aCTaBO, 3AIMCHUTU MOCTABKY CiAbCbKO-
rocnoAapcbkoi Npoaykuii abo cnaatMTK TPOLLOBI
KOLUTU Ha BM3HAYEHMX Y HbOMY YyMOBax (ab63. 2 n. 1
cT. 1 3aKkoHy).

AK HaMK 3a3Ha4YaN0CH, CbOrOAHI MPOMOHYOTLCSH
3MiHWM AO PEryAKOBAHHA Ta PO3YMIiHHA caMoi CyT-
HOCTIi arpapHuMx PO3MUCOK BIAMNOBIAHO AO MOAO-
XEeHb 3aKOHOMPOEKTY «[1p0 BHECEHHSA 3MiH A0 Aef-
KUX 3aKOHOAABYMX aKTiB LLOAO OYHKLiOHYBaHHSA
Ta 0biry arpapHux po3nucok» Bia 24 ciuna 2020 p.
Ne 2805 [3].

3riAHO 3 HOPMaMW UbOFO MPOEKTY 3akoHy
arpapHa po3nucka pOo3rAfAAEThCS SIK HeeMicin-
HUW UiHHKMI nanip, Wwo o¢ikcye 6e3ymoBHe 3060B’A-
3aHHA BOpPXHUKA, fke 3abe3neuvyeTbcsa 3acTaBolo,
3AIMCHUTM MOCTaBKY CiAbCbKOrOCMNOAAPCbKOI Mpo-
AYKLIT @ab0 CNAQTUTK rPOLLIOBI KOLLTM Ha BU3HAUYEHUX
Yy HbOMYy ymoBax (cT. 1 npoekty) [4]. To6To aBTOPM
3aKOHOMPOEKTY MPOMOHYHOTb 30BCIM iHLUI MIAXOAM AO
PO3yMiHHA NPaBOBOI MPUPOAM arpapHoOi PO3MUCKMU.

AHaAi3 BW3HAUYEHHA arpapHoi PO3MUCKM, LLO
MICTUTBCS Y YMHHOMY 3aKoHi YKkpaiHu «[1po arpapHi
PO3MNUCKW», AA€E MIACTaBU BUOKPEMMWUTU TaKi O3HAKM
arpapHUx po3nmcok.

llo-nepLue, arpapHy pPO3MWUCKY BIAHECEHO AO
rpynu TOBapOPO3NOPSAAUMX AOKYMEHTIB. A0 Hel,
OKpiM pPO3MUCOK, 3aKOHOAABEL BIAHOCWUTb TaKOX
KOHOCAMEHT, TPaHCMOPTHIi HaKAAAHI, CKAAACbKI
CBipOUTBA TOWO. AK 3a3Havae A.B. MalkoBCbKa,
TOBapoOpO3MNopsiAYi AOKYMEHTU € MEBHUMWU BUAAMM

AOKYMEHTIB, fIKi 3aCTOCOBYHOTbCH Y cdepi rocnopa-
PIOBAHHA fK ONMOCEPEAKYBAHHSA MEBHMX AiV i3 Mal-
HOM i MaMHOBMMW MNpaBamMu, BU3HAYaOTb MNEBHI
niaCTaBM HabyTTA nNpaBa BAACHOCTI HA HUX i AKUM
npuTaMmaHHi BAACTUBOCTI LiHHUX nanepis [5, ¢. 143].
Lli AOKYMEHTW NOCBIAYYHOTb NMPaBO BAACHOCTI Ha
BM3HAUYEHWI TOBap (pedi, NPOAYKLIi) Ta HapalTb
npaBOo AepXXaTeAro TOBapOpO3NopPAAUOro AOKYMEHTa
po3MopsAAXaTUCA TakMMKM 0O’eKTaMM 3a YMOBM
HaCTaHHSA NEBHUX IOPUAMUYHUX GaKTIB. TakoX HayKo-
BELb HArOAOLLYE Ha TOMY, L0 3@ YMOB PUHKOBOI EKO-
HOMIKM TOBaApOpPO3NOPsAYi AOKYMEHTU (MEBHI LiHHI
narnepwu) MnocCipAaroTb BaXXAMBE MiICLE Y MAATKHOMY
06iry KOXHOI AepxaBu. 3aBAAKM iX BUMYCKY i 06iry
3abe3neuytoTbCc Hacamnepep iHBECTULiMHI npo-
Lilecu, aBTOMATUUYHUI NEePEeAnB KOLLTIB A0 HaMBiAbL
edEeKTMBHUX rany3ei HapoAHOro rocrnopapctea. Ha
PUHKOBMX YMOBAX KOLUTM MOXYTb OTPUMAaTK Hau-
BiAbLL XUTTE3AATHI Ta NPUOYTKOBI PUHKOBI CTPYKTYPU
(nianpuemctBa w opraHizadii) [5, ¢. 141]. CboroaHi
arpapH1Min PUHOK aKTMBHO PO3BMBAETbCH, BiAKPW-
BatOTbCA HOBI chepun 36yTy CiAbCbKOrOCMOAAPCHKOI
MPOAYKLIT AASl YKPAIHCbKUX TOBAPOBUMPOOHUKIB, TOMY
BCi MepeaymMOBM AASI @KTMBHOIO BMPOBAaAXEHHSA
arpapHux po3rnmcok €.

lo-apyre, arpapHa pos3nucka ¢ikcye xapakrep
NpPaBOBIAHOCKH, LLLO BUHUKAW MiX BOPXHUKOM i Kpe-
AMTOpPOM 3a 3060B’A3aHHAM. OcobAuBicTIO € 6e3-
CNipHICTb BUMOT.

3ripHO 3i CcT. 3 3akoHY TOBapHa arpapHa po3nucka
BCTAHOBAOE 6e3ymoBHe 3060B’A3aHHA GOPXHMKA
3AIMCHUTKM MOCTaBKY Y3rOAXEHOI CiAbCbKOrocnoaap-
CbKOI MPOAYKLi, SKICTb, KiAbKICTb, MiCLE Ta CTPOK
NOCTaBKM SAKOI BM3HAUEHi arpapHOK PO3MMCKOLO.
Taki po3nncKK CKAAAQHOTLCA B MMCbMOBIM GopMi Ha
O6AaHKY, MiAAATatOTb HOTapiaAbHOMY MOCBIAYEHHIO
i 3@ 3araAbHMM MPaABUMAOM He MOXyTb ByTW nepe-
BEAEHI y 6€3A0KyMeHTapHy GopmMy (3HEPYXOMAEHI).
ToBapHa arpapHa po3nncka Ma€ MiCTUTU 3aKpinAeHi
y 3akoHy 000B’SI3KOBI PEKBI3WTK, NPOTE CTOPOHAM
He 3aB0pPOHEHO BKAOUYEHHSI AO Hei I AOAATKOBMX
ymoB (CT. 4 3akoHy). ToBapHa arpapHa po3nucka
MOXe ByT BUKAGAEHA BiAMOBIAHO A0 3aNpPOMNOHOBa-
HOro MPaKTMKaMu 3pasKa.

IHLWIMIM BWA arpapHoi po3nuUckn — GiHaHCOBa, Lo
BM3HAYaETLCA CT. 5 3akOHy K arpapHa po3nucka,
KOTpa BCTAHOBAKOE 6e3yMOBHe 3060B’A3aHHA 60OPX-
HUKa CMAATUTU TPOLUOBY CyMy, PO3MIp SIKOI BU3Ha-
YaEeTbCA 3a MNOrOAXEHOK BOPXHMKOM i KPEAUTOPOM
GOPMYAOHO 3 ypaxyBaHHAM LiH Ha CiAbCbKOrocrno-
AAPCbKY NMPOAYKLIIO Y BU3HAYEHIN KIAbKOCTI Ta KO-
CTi. BUkOHaHHS 6OpPXHMKOM 3060B’sI3aHb 3a GiHaH-
COBMMW arpapHUMK pPO3MNUCKaMMK 3AIMCHIOETLCS



YACOMMCUMBINICTMKN B E B B B 8 @ 8B @ @ @ @ @ @ @ @ @ @ 47

AvLe B 6e3roTiBKoBiN dpopMi. Tak camo aK i ToBapHi,
diHaHCOBI arpapHi PO3MUCKU CKAAAAKTLCA Y MUCH-
MOBIM dopmMi Ha OAaHKy, NiAASraloTb HOTapiaAb-
HOMY MOCBIAYEHHIO | HE MOXYTb ByTM MepeBeAeHi
y 6e3p0KyMeHTapHy dopmy (3HepyxoMAaeHi). CT. 6
3aKoHy 3aKpinAeHo 060B’SI3KOBI PeEKBI3UTU ¢iHaH-
COBOI arpapHoi PO3NUCKU 3 HAapaHHAM npaBa Bopx-
HUKY Ta KPEAWUTOPY BKAKOUWMTM AO HEi M AOAATKOBI
YMOBM, LLO HE cynepeyarb MOAOXKEHHAM 3aKOHy.
AOKYMEHTH, AKi HEe BIANOBIAQIOTE LLUM BUMOram, He
€ arpapHMMM PO3MUCKaMMU.

Ockinbku n. 1 c1. 509 LIK YKpaiHu 3060B’s13aHHAM
BU3HAYa€ NPaBOBiIAHOLWEHHS, Y SKOMY OAHA CTOPOHa
(60p>XXHMK) 3060B’A3aHa BUMHWUTK HA KOPUCTb APYroi
CTOPOHU (KpeanTopa) NeEBHY Aito (Nepeaat ManHo,
BUKOHATW pobOoTy, HapaTU NMOCAYrY, CNAATUTK rpoLLi
Towo) abo yTpMmaTtica BiA NEBHOI Ail, @ KpeauTop
Ma€e npaBo BMMaratM Bia OOpPXHWKA BUKOHAHHSA
Moro 060B’A3KyY, TO M arpapHa po3nucka dikcye Take
NPaBOBIAHOLLEHHS, LLLO CKAAAOCH MiX NEBHUMMW OCO-
6amu. ArpapHa po3nucka cBiauMTb Npo 6e3ymoBHEe
3060B’A3aHHA BOPXHMKa 3a Heto, To6TO Take 3060-
B’A3aHHSA, iCHYBaHHA IKOro He MoXxe OyTW nocTaB-
AEHO B 3aAEeXHICTb BiA HaCTaHHA (UM BIACYTHOCTI)
NeBHUX YMOB.

BaxXAMBUMKN AN XxapaKTEPUCTUKKU CYyTHOCTI PO3-
rASIAYBaHOrO AOKYMEHTa € CTOPOHM 3a arpapHoto
PO3MMUCKOK, SIKUMWU BUCTYNaOTb KPEAUTOP i BOpX-
HUK. Tak, ab63. 4 u. 1 c1. 1 3aKoHy BM3HAYEHO, L0
KPEAMTOPOM 3a arpapHO0 PO3MUCKOK MOXE BUCTY-
natM ¢ianyHa um rprAnYHa ocoba, Lo HapaE TPo-
LIOBI KOLUTKU, MOCAYTM, MOCTABASE TOBAPU, BUKOHYE
poboTK K 3yCTpiuHe 3060B’A3aHHSA 3a AOTOBOPOM,
32 SIKUM OOPXHWMK BMAAE T arpapHy PO3MNMCKY,
HaAIASIFOYM NPaBOM BUMaraTtu Bip HbOro HaAEXHOTro
BUKOHaHHSA 30060B’A3aHb, @ TAKOX Gi3nYHa UM tOpU-
AMUHa ocoba, sika oTpMMaAa NnpaBa KpeauTopa 3a
arpapHoo pPo3MUCKOKD BiA IHLWOMO KpeauTopa 3a
Heto y crnocib, He 3a60POHEHUIM 3aKOHOM. |3 LBOro
BUNAMBAE, WO 6paTh ydyacTb y NpaBOBIAHOCMHAX
KPEAMTYBAHHA 3 BMKOPUCTAHHAM arpapHux pos-
MUCOK SIK ynpaBHeHa ocoba MOXe LMPOKE KOAO
cyb6’eKTiB - 0COBU AK HOPUAMYHI, TaK i Gi3nYHI, AK
cy6’eEKTU rocnopaproBaHHSA, Tak i Ti, WO He MakTb
Takoro crartycy. AAA pO3rAsipyBaHUX MNpaBOBiAHO-
CMH He Ma€ 3HauYeHHS PE3UAEHTHUI CTaTyC TakMX
KPEAMTOPIB, @ TaKOX iHLLUI XapakTepuUCTUKK ix npa-
BOCYy0O'eKTHOCTI. BMW3HayaAbHUM € npaBOMipHe
BOAOAIHHSI HUMW BIANOBIAHMM MaMHOM (rpolunma
UM pedvamu), WO nepeparoTbess BOPXHUKY, abo X
BOAOAIHHSI TaKMMKU 0cobamu NeBHUMUM 3AIBHOCTAMM
AN HApAHHA BOPXHUKY MOCAYT UM BUKOHAHHS AR
OCTaHHbOTO BiAMOBIAHMX POOIT.

[HLIOK CTOPOHOKD PO3rASAYBaHMX MPaABOBIAHO-
CUH KpeAMTYBaHHSI BUCTYNae BOPXHMK 3a arpapHoro
posnuckoto, To6To ocoba, KoTpa BUAAE arpapHy po3-
NUCKYy AAST 0GOPMAEHHS CBOro 3060B’sI3aHHSA 3AiNC-
HUTWM NOCTABKY CiIAbCbKOTOCMOAAPChbKOI MPOAYKLIi abo
CMAQTUTK TPOLLOBI KOWITKM Ha BU3HAYEHMX Y TaKOMY
AOKYMeHTi ymoBax (ab63. 3 u. 1 cT. 1 3aKkoHy).

Bumoru A0 Takmx 0Cib yTOUHEHO y U. 2 CT. 2 3aKOHY,
A€ BCTAHOBAEHO, LLO arpapHi PO3MUCKU MOXYTb
BUAABATUCA AULLIE 0coBaMK, SIKi MatoTb NpPaBO BAAC-
HOCTI Ha 3€MEAbHY AIANAHKY CiAbCbKOTOCMOAAPCbKOTO
npuaHayeHHs abo npaBO KOPWUCTYBAHHS TaKOMo
3EMEABHOIO AINAHKOKO Ha 3aKOHHMX MiApCTaBax AAA
3AIMCHEHHA BMPOOHULTBA CiAbCbKOrOCMOAAPCbKOI
NPOAYKLIT.

NoriyHo 6ypae yABWTHM, LLO MAETbCS NEepPeAyciMm
NpPo  CiAbCbKOrOCNOAAPCbKMX  TOBApPOBMPOOHMU-
KiB, apXe caMe BOHM BUKOPWUCTOBYHOTb 3€MEAbHI
AIANSIHKM  CIAbCbKOTOCMOAAPCbKOIrO  MPU3HAYEHHS
AN BEAEHHSI arpapHoro BMPOOHWUUTBA, NpoTe
HacnpaBAi BUPOOASATU CiAbCbKOrOCMOAQPCbKY Mpo-
AYKLiFO MOXHa 3 BUKOPUCTAHHAM 3€MEAb CiAbCbKO-
rOCNOAaPCbKOro MPU3HAYEeHHS PIBHOro LLIiAbOBOIO
BUKOPUCTAHHSA (AN BEAEHHSA TOBAPHOINO CiAbCbKO-
rocrnopapcbkoro BUPOOHULITBA, OCOOUCTOrO CeAsiH-
CbKOr0 rocrnopapcTBa, CaAiBHMUTBA, FOPOAHMUTBA,
CIHOKOCIHHA Ta BMNacaHHA xyAobu, depmepcbKoro
rocnopapcTsa, WO BM3HAUEHO M. 3 CT. 22 3eMenb-
HOro KOAEKCY YKpaiHu), apke 3akOH HE YTOUHIOE,
npo sike came BUPOOHULTBO CiAbCbKOTOCMOAAPChKOI
NPOAYKLIi MAETbCA — TOBApPHE UM Take, WO He Mae
TOBApPHOro xapakrepy. bop>XXHWkamu 3a arpapHoro
PO3MUCKOK MOXYTb BUCTyNatu K CiAbCbKOIOCMO-
AAPCbKi NiANpPUEMCTBA, Tak i $idnuHi ocobu, KoTpi
3aliMaloTbCA  CiAbCbKOrOCMOAAPCbKUM  BUPOBHU-
uTBOM. lpaBa (BAACHOCTI UM KOPUCTYBAHHSA) TaKUX
0cib Ha BIAMOBIAHI 3EMEAbHI AINTHKM MOBUHHI ByTH
HabyTi AeranbHO, y T. Y. M MPOUTU AEPXaBHY PEE-
CTpauji y BCTAHOBAEHOMY YUNHHMM 3aKOHOA@BCTBOM
NopsiAKy. YuacTb came Taknx BOPXHMKIB Y KPeAUT-
HMX NPABOBIAHOCUMHAX i3 BUKOPUCTAHHAM arpapHoi
PO3MNUCKK € 0O0B’A3KOBOIO.

[CTOTHOIO XapaKTEPUCTUKOKD POITASHYTUX AOKY-
MEHTIB | BIANOBIAHMX NPaBOBIAHOCUH € Te, WO
BWMKOHAHHSI 3000B’A3aHHA OOPXHUKA 3@ BUAAHOLO
po3nuckoto 3abesneuyeTbcsi 3acTaBoto. OcTaHHA
€ crnocobom 3abesneuveHHs 3000B’A3aHb, Y CUAY
AIKOr0 KPEAUTOp (3acTaBoAEpXaTeAb) Mae MnpaBo
B pa3i HEBUKOHAHHSA BOPXHUKOM (3aCTaBOAABLIEM)
3abe3neueHoro 3actaBoto 3060B'A3aHHA oAepXaTh
3aA0BOAEHHS 3 BApTOCTi 3aCTaBAEHOro ManHa nepe-
BaXXHO Mepep iHWUMKU KpeanTopamu (cT. 1 3akoHy
Ykpainn «[1po 3actaBy» Bip 02 xoBTHA 1992 p.
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Ne 2654-XII). 3BiaCY MOXHa KOHCTaTyBaTH, LWLO Y nNpa-
BOBIAHOCHMHaX KPEAUTYBAHHA 3a Y4yacTO CiAbCbKO-
rOCNoAAPCbKUX MIAMPUEMCTB | Gi3MUHKUX 0Ci6, WO
3alMaloTbCsl  CiAbCbKOTOCMOAQPCbKUM  BUPOOHM-
LUTBOM, 3 BMAQYEND arpapHOi PO3MNUCKU BWMHUKAE
KOMIMAEKC MNPaBOBIAHOCWUH: a) LWOAO BWKOHaHHSA
OCHOBHOIO KpeAMTHOro 3060B’A3aHHs; 6) LoAO
BMKOHaHHS 3060B’A3aHb 3a arpapHO PO3MUCKOHO;
B) LLLOAO BUKOHAHHS 3060B’s13aHb CTOCOBHO 3acTaB-
AEHOro MalHa y pasi NPOoCTPOUYEHHST BOPXKHUKA.

OcTaHHin pisHOBKMA NPABOBIAHOCKH (TOMN, LLIO CTO-
CYETbCS 3acTaBU MalHa BOpXHWKA) XapaKTepu3y-
HTbCA 3HAYHUMMN 0COBAMBOCTAMM, 3aKPINAEHUMMU
y CT. 7 i 8 3akoHy, cepea sikunx, 30Kpema, MOXHa Has-
BaTW Taki:

1) npeAMETOM 3acTaBu 3a arpapHOI0 PO3MUCKOO
Moxe OyTM BUKAKOYHO ManbyTHIM BpoOXal Cinb-
CbKOTOCMOAAPCbKOI MPOAYKLUji. Ha MOMEHT Buaaui
arpapHoi po3nMCKM BIAMOBIAHI CiAbCbKOrocnoaap-
CbKi KyABTYpPW BXe MatoTb BYTW NOCIAHUMM, NPOTe iX
ypoxan e He 3ibpaHuit CiAbCbKOroCnoAapCbKUM
NiANPUEMCTBOM UM BiAMOBIAHOO $i3nuHOO 0coboto.
AKLLO Taka yMOBa He AOTPMMaHa, TO CKOpUCTaTUCS
MEXaHIBMOM KPEAMTYBAHHA 3 BMAQUEHKD arpapHoi
PO3MUCKN HE MOXHaA.

3BIiACU AOTIYHUM € LLEe OAMH BMCHOBOK - BMAA-
BaTK arpapHi Po3nUCKU MOXYTb CiAbCbKOrOCnoAap-
CbKi niaAnpuemcTBa umn ¢isnuHi ocobu, KoTpi 3arima-
HOTbCS  BMPOOHMUYO-TOCMOAAPCHKOKD  AISIABHICTIO
AMLe y chepi POCAMHHULTBA, aAXe B 3acTaBy nepe-
AAETbCA ManbyTHIM Bpoxai. [Mpote 6axaHo 6yno 6u
Ha 3aKOHOAABYOMY PiBHI TAKOX NepeadaunuT MoX-
AMBICTb HAAQHHSA B 3acTaBy 3a arpapHMMK pPo3nuc-
KaMW 1 CiAbCbKOrOCMOAAPCbKUX TBAPUH i NPOAYKLT
TBApPUHHULTBA;

2) po3Mip 3acTaBu NOBUHEH BYTW HE MEHLLMM 3a
pPOo3Mip 3060B’A3aHHA 3a arpapHOtO pPo3nuckoto. Lie
NpPaBUAO BCTAHOBAEHO AAA 3a6e3neUeHHs peanbHol
MOXAMBOCTI rapaHTyBaTuM npaBa Kpeautopa y pasi
NPOCTPOUYEHHST BOPXHMKA, NPOTE BU3HAYWUTMU TOUHO
PO3Mip ManbyTHLOrO BPOXAK CiAbCbKOroCrnopap-
CbKOI MPOAYKLLT, ika MepepacTbes y 3actaBy, HEMOX-
AMBO. Bbauaetbes, WO B LbOMY pasi CAip rOBOPUTH
Npo BapTICTb TAKOro BPOXar BUXOAAUM i3 CEPEAHIX
3aKyniBeAbHMX LIH Ha BIANOBIAHY MPOAYKLIKO, LWO
Ma€e AOPIBHIOBATM PO3Mipy 3060B’si3aHb Nepep Kpe-
AVUTOPOM CiAbCbKOIOCMOAAPCLKOro NiANPUEMCTBA UM
¢di3nuHoi 0cobu, AKa 3aMMaETbCS CiAbCbKOrocrnoaap-
CbKMM BMPOOHMUTBOM, ab0 X MPO MEBHY KiAbKICTb
TaKol MPOAYKLT;

3) Ha AeHb BMAQUi arpapHOi Po3nNUCKKU MamnbyT-
Hil BpPOXal CiAbCbKOroCNoAapPCbKOi MPOAYKLIT He
Moxe nepebyBaTtu B iHLUMX 3acTaBax, HiX 3a arpap-

HUMUK po3nuckamu. OUeBUAHO, LLIO LEW NPUNUC MaE
rapaHTyBaTM KPEAMTOPY 3BEPHEHHA CTArHEHHS Ha
MarbyTHIM BpOXal CiAbCbKOrOCMNOAAPChKOI NMPOAYK-
Lii y pasi HeBMKOHAHHA BOPXHUKOM 3060B’I3aHHA
3a arpapHOO0 PO3MMCKO0, apxe, AKLLO TakUi BPO-
Xan nepebyBaTMme y «3BUMYaMHIN» 3acTaBi (TiK, WO
3AIMCHIOETbCS 3@ 3araAbHUMKW NPUNUCaMKU 3aKOHO-
AABCTBA YKpaiHM LLOAO 3acTaBu MalHa), To nora-
CUTM BMMOTM KPEAMTOPIB 3a MOro paxyHok Oyae
AOBOAI CKAGAHO, OCKIAbKKW BipByBaTMMeETbCA «nepe-
NAETEHHS» MPaBOBUX PEXMUMIB LLOAO PiI3HMX BUAIB
3acTaBW OAHOIO W TOro camoro o6’ekTa;

4) Ha peHb 360py BpoOXato NPeAMETOM 3acTaBu
cTae BiANOBiAHA KiAbKICTb 3i6paHOi CiAbCbKOrocno-
AAPCbKOI NPOAYKLIi, @ 060B'I30K AOBEAEHHS MOXO-
AKEHHS TaKoi MPOAYKLIT NOKAAAAETLCA Ha BOPXHMKA
3a arpapHoO PO3MUCKOK. 3ripHO i3 UMM MNPUNMCOM,
3 OMAAIAY NMPUPOAHI BAACTUBOCTI PO3BUTKY CiAbCbKO-
rOCMOAQPCbKMX KYABTYP, MiCASl iX AOCTUraHHSA Ta 361-
paHHA BPOXalo y 3acTaBy KpeaMTopa 3a arpapHoto
PO3MUCKOO MEPEXOAUTL BXe 3ibpaHnii Bpoxai. Lie
CBIiAYMTb MPO BpaxyBaHHA Yy 3aKOHOAABCTBI LLOAO
arpapHUx pPo3nuMcok ocobAMBOCTEN CiAbCbKOroCrno-
AAPCbKOI AIIABHOCTI;

5) 3 MOMEHTY BUHUKHEHHS NPaABOBOI0 PeXumy
3acTaBM ManbyTHbOrO BPOXak CiAbCbKOrocrnoaap-
CbKOI NMPOAYKLIii KDEAMUTOP 3@ arpapHO0 PO3MUCKOKD
Ma€e npaBo CaMOCTiMHO abo i3 3aAyYeHHSIM TPETIX
oCib 3AIMCHIOBATM MOHITOPUHI MPEAMETY 3acTaBu
(cnocTepexeHHst 3a ManbyTHIM BpOXaEM, 3a AOTPU-
MaHHAM OOPXHWKOM BIAMOBIAHMX TEXHOAOTIUHUX
NPOLECIB Ta iH.).

OKpiM HaBepeHOro, NPaBOBIAHOCMHU KpPeAW-
TYBaHHA 3 BWKOPUCTAHHSAM arpapHux pPOo3nuCcoK
XapaKTepuaytoTbea W iHLWKMMK 0cobAMBOCTAMU. Taki
PO3MNUCKM MipAAratoTb 060B’I3KOBOMY HOTapianb-
HOMY MOCBIAYEHHIO (Y. 2 CT. 9 3aKOHY), LLIO 3AINCHIO-
€TbCS B MOPSAAKY, BU3HAYEHOMY 3aKOHOM YKpaiHu
«[Tpo HoTapiam™ Bip 02 BepecHA 1993 p. Ne 3425-XIl
Ta n. 5.30. ThaBu 2 «[locBiaAYEHHA MPABOYMHIB NPO
BiAUY)XEHHS Ta 3acTaBy MalHa [opsAKY BUMHEHHSA
HOTapiaAbHUX AiM HoTapiycamu YkpaiHu, 3aTBep-
AKEHOro Haka3om MiHictepctBa toCTULii YKpaiHm
22 notoro 2012 p. Ne 296/5, 3apeecTpoBaHUM
B MiHicTepcTBi tocTuuii YKpainm 22 atotoro 2012 p.
3a Ne 282/20595.

TakoX npu HoTapiaAbHOMY MOCBIAYEHHI arpap-
HUX PO3MUCOK CcAip Bpatn A0 yBaruM AMcT MiHic-
TepctBa toctuuii Ykpainu Bia 10 kBiTHa 2015 p.
Ne 13-32/143, y AKOMY BUKAGAEHO PEKOMEHAAUIT
LLOAO UbOro. 30KpemMa, arpapHi pO3NUCKK CKAaAa-
FOTbCS Y ABOX NMPUMIpHUKAX, OAUH i3 AKMX 3bepira-
€TbCA Y cnpaBax 0cobu, KOTpa BUMHSIE HOTapPiaAbHI
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Al 3 X MOCBiAUEHHA Ta peecTpauii, a Apyrui npw-
MiPHUK MEPEAAETbCA KPEAMTOPY 3a Takok po3-
nuckoto. 3a 6axaHHAM BOpPXHKWKa HOMY MOXe ByTu
HapaHa NOCBIAYEHA KOMia BMAAHOI HUM arpapHoi
PO3MUCKM.

OKpiM HoTapianbHOro nocBipYeHHs, 060B’A3KO-
BOIO YMOBOK 06iro3paTHOCTI arpapHoi pPo3MUCKK
€ il peectpauia. Tak, 3ripHO i3 4. 2 cT. 9 3aKoHy
BiAOMOCTI NPO NPeAMET 3aCTaBu 3a arpapHoO0 pos-
MUCKOK BHOCATbCA A0 AepXaBHOro peectpy obTsa-
XEeHb PYXOMOro MaihHa B MOMEHT HOTapiaAbHOro
NOCBIAYEHHS arpapHoi Po3nMcKKU. HasBaHui peectp
BeAETbCs 3ripgHO i3 3akoHOM YKpaiHu «[1po 3abeane-
YeHHA BUMOT KPEAMTOPIB Ta PEECTPALLt0 0OTSXEHb»
BiA 18 auctonapa 2003 p. Ne 1255-1V 1a Mopsaky
BEAEHHS Aep)XaBHOro pPeecTpy obTAXEHb PYXOMOro
MalHa, 3aTBepaXeHoro MoctaHoBoto KM YkpaiHu
Bia 05 cepnHa 2004 p. Ne 830.

TakoX 3akOH MICTUTb crneuiaAbHWU NpUnuc, WO
arpapHa po3nucka BBa)XaETbCSA BMAAHOM i3 AHSA 1T
peecTpauiji y PeecTtpi arpapHnx po3nmcok.

Aepxartenem HaszBaHoro Peectpy € MiHicTepcTBO
arpapHoi MOAITMKM Ta MPOAOBOALCTBA YKpaiHu, a
aAMIHICTpaTopoM - creujiaAbHO CTBOPEHE HakasoM
MiHicTepcTBa arpapHOi MOAITUKM Ta NPOAOBOALCTBA
Ykpainu Bip 23 ciuHsa 2014 p. Ne 293 pepxaBHe Mip-
NPUEMCTBO «ArpapHi peecTpu».

3riaHo 3 n. 7 TopsipKy BeaeHHs1 PeecTpy arpap-
HMUX PO3MUCOK PEECTpaTtopamMmn € AepXaBHi HoTapi-
aAbHi KOHTOPM, NPUBATHI HOoTapiycu, ki HaaineHi All
«ArpapHi pPO3NUCKK» BIAMOBIAHUMW MNOBHOBAXEH-
HAMM Ta BUMHAIOTb Taki peecTpauinHi aii: 1) BHe-
CEHHSA A0 PeecTpy arpapHuMX po3nucoK 3anmciB Npo:
a) BMAA@Uy arpapHoi po3nucku; 6) nepepady npas
KpeauMTOopa 3a TakKoK PO3MUCKOK; B) 3MiHY BIAO-
MOCTEN MPO KPEAMTOPA UM iHLLUMX BiAOMOCTEN MPO
arpapHy pPoO3MnMUCKy; ) BYMHEHHSA BWKOHABYOIrO
HanWcy Ha Takil PO3NuCLi; A) NPUMMHEHHA arpapHoi
PO3MUCKHU; €) HEMOXAUBICTb BUKOHAHHA BOPXHUKOM

3000B’A3aHHA 3a arpapHO0 PO3MUCKOKD Y 3B’'A3KY
3 BIACYTHICTIO KpeAUTOpa; 2) BMAaYa BUTATIB i AOBI-
AOK i3 Peectpy.

BUCHOBKM 3 AOCAIAKEHHA Ta NepcneKTUBM
NMOAAAbLUMUX PO3BIAOK Yy LibOMY Hanpami. Hacawmki-
Helpb CAipA HAronOCWUTH, LLO, HE3BaXKarouM Ha BUAB-
AEHi OKpeMi HEAOAIKM MpaBOBOro PEryAroBaHHA
0biry arpapHux po3nucok, 3araAoM 3akoH BCTAHOB-
AKOE LAICHWUI NpaBOBUI MexaHi3M ix Buaadi, opopm-
AEHHSl, peecTpauii n obiry, npote HWHI arpapHi
PO3MUCKU MOXYTb BMKOPUCTOBYBATMCA HEe Ha BCIM
TepuTopil YkpaiHn. A0 TOro XX BaXAMBUM AAS arpa-
piiB ByAyTb MOAAAbLLI 3MiHM Y 3aKOHOA@BCTBI y chepi
0biry arpapH1x PO3MUCOK.

Hes3BaxatouM Ha BCi nepeBaru, fAKi HapaloTb
arpapHi po3nucKK, Ha Hally AYMKY, IM HE BUCTa4aEe
nonyAapu3aLii cepea WMPOKMX BEPCTB HACEAEHHS.
PaKTUYHO TaKUM IHCTPYMEHT, K arpapHi PO3MNMCKK
AOCTYNHUIN di3UUHMM o0cobaMm BXe CbOroAHi, NpoTe,
BUXOAAYM 3i CTATUCTUKKM, CYMM arpapHuX po3nucok
3a3BMYal 3HAUHI, i HUMUW HE KOPUCTYHOTbCA Hi MiKpO-
arpapii, Hi ¢isnyHi ocobu - iHBECTOPM.

MiaCyMOBYHOUM, CAiA 3@3HAUNTH, LLLO ByAb-siKa HOP-
MaTMBHa 6a3a LLIOAO YMHHOTIO IHCTPYMEHTY Ma€ 6yTH
CKOpWroBaHa BiAMOBIAHO A0 NOTPeb pUHKY | 6a3yBa-
TMCA Ha OTPUMAHOMY YYaCHWKaMU PUHKY AOCBIAI.
Y BipApUTUX axepenrax 6i3Hec-chninbHOTa MiATPUMYE
NPUAHATTS 3akoHONPoeKkTy. CBOKO MIATPUMKY BXe
BCTUIA@ BMCAOBUTU M HaLioHaAbHa KOMICiA 3 LiHHMX
nanepis i GOHAOBOIO PUHKY, NPOTE OMPUAOAHEHA
peaaKuist 3aKOHOMPOEKTY HE € GiHAABHO), TEKCT LE
6yae AeLLO BMAO3MIHEHMM, @ KOPEKTHICTb i AocTat-
HiCTb GOPMYAIOBaHb 3aKOHOMPOEKTY HapaAni Mae
NpovTH BUNPOHOBYBAHHSA CYAOBOID NMPaKTUKOH.

ArpapHuii  pUHOK YKpaiHW, He3Baxakuu Ha
OCTaHHI KPU30BI NEPioAK, BNIEBHEHO 3p0OCTaB, OAHAK
3HaYHOO NPOHBAEMOLO arpapHoi ranysi 3aAMLLAETbLCS
BIACYTHICTb AOCTYMHOMO diHaHCyBaHHA, 3a HaABHO-
CTi IKOro rany3b Moraa 61 3pocTaT e akTUBHILLE.
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®dipcoBa Hatania BoroaumupiBHa

MPOBAEMU NPABOBOI0 PEF'YAKOBAHHA 3ACTOCYBAHHA ATPAPHUX PO3MUCOK

Y HayKoBiIl CTaTTi AOBEAEHO aKTyaAbHICTb PO3TASIAY arpapHoi PO3NUCKK AK HEBIA'EMHOIO M YHIBEPCAAbHOIMO iHCTPY-
MEHTY iHBECTYBaHHA B arpapHy cdepy. MiAOTHI MPOEKTH LWOAO 3anyCcKy arpapHUx PO3NnCcoK TEPUTOPIEID YKpaiHU Aann
CBOI NMO3WUTUBHI pPe3yAbTaTh Ta 3yMOBMAM iX PO3MOBCIOAXKEHHS Ta MOAEPHI3aLLit0. ABTOPKOHO 06rpyHTOBAHO, LLO MOXAM-
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BiCTb OTPMMAaHHSI KPEAUTHUX PECYPCIB Y NePiop MIKCE30HHA € BaXAUBUM i HEOOXIAHUM AAS «BUXKMBAHHSA» Ta NMOAAAb-
LLIOTO PO3BUTKY Bi3HECY Y CiAbCbKOrOCMNoAapChKil cdhepi. Ha nepeaHii nAaH BUCTynatoTb camMe YMOBUW OTPUMaHHA diHaH-
CYBaHHS arpapHoOro CEKTopy, a TakoX MexaHi3m 3abe3neyeHHa BUKOHaHHSA arpapisiMu cBoix 3060B’si3aHb.

Y po6oTi HaroAoLWEHO Ha CBOEYACHOCTI MOAEPHI3aLLii CUCTEMM MPaAaBOBOrO PEryAtoBaHHA 06iry arpapHux po3nu-
COK. TaKOX aKLeHTOBaHO yBary Ha 3MiHax, LLLO CbOroAHI MPOMOHYOTLCA HOBMM 3aKOHOMPOEKTOM «[1p0 BHECEHHS 3MiH
AO AEAKMX 3aKOHOAABUMX aKTIB LLOAO QYHKLIOHYBaHHS Ta 06iry arpapHuX po3nuncok». MpoBeAeHO NopiBHSAAbHO-MpPa-
BOBWI aHaAi3 UMHHOrO 3akoHy YKpaiHu «[1po arpapHi po3nuncku» Ta npoekTy 3akoHy YKkpaiHu «[1po BHECEHHST 3MiH
AO AESAKMX 3aKOHOAABYMX AKTIB LLOAO GYHKLiIOHYBaHHA Ta 0biry arpapHuMx po3nuncok», HABEAEHO iXHi MO3UTUBHI Ta
HeraTMBHI TEHAEHLII.

TakoX aBTOPKOKO BUOKPEMAEHO O3HAKKU arpapHUX PO3MNMUCOK:

1) arpapHy pO3nu1CcKy BIiAHECEHO AO TPyMnM TOBApPOPO3NOPSAAUYMX AOKYMEHTIB, LLO MOCBIAYYHOTb MPaBO BAACHOCTI Ha
BM3HAYEHWIM TOBap (pedi, NPOAYKLIO) Ta HaAaKTb NPaBO AEpPXATEAD TOBAPOPO3MNOPSAUYOro AOKYMEHTa POo3nopsiaxa-
TUCS TAKUMK 06’ EKTAMK 33 YMOBUW HACTaHHA NEBHUX IOPUANYHMX GAKTIB;

2) arpapHa po3nucka Gikcye xapaktep npaBOBIAHOCUH, O BUHUKAN MiX BOPXHUKOM i KpeATOPOM 3a 3060B’A3aH-
HAM. OcobAMBICTIO € Be3CNipHICTb BUMOT;

3) iCTOTHOO XapaKTEPUCTUKOIO € Te, L0 BUKOHAHHA 3060B’A3aHHS 60pXHMKa 3a BUAAHOK PO3MMCKOIO 3abeaneuy-
€TbCA 3aCTaBOIo;

4) npepAMEeToM 3acTaBu 3a arpapHoOK0 PO3NUCKOK MOXe BYTW BUKAFOYHO ManbyTHIM BPOXal CiAbCbKOrOCMOAAPChKOI
NPOAYKLT;

5) BUA@BaATK arpapHi PoO3nMCKM MOXYTb CiAbCbKOTOCMOA@PChKi MiaANpUeEMCTBA UM $idnyHi 0cobM, L0 3alMMatoTbCs
BUPOOBHUYO-TOCMOAAPCHKOIO AISIABHICTIO AULLIE Y chepi POCAMHHULTBA, aAXKe B 3acTaBy NEPeAaETbCS ManbyTHIN Bpoxaw,
npoTe aBTOPKOK HAroAOLLYETbCS HA HEOBXIAHOCTI Ha 3aKOHOAABUYOMY PiBHI TAKOX NepeabaunTi MOXAUBICTb HAAAHHS B
3acTaBy 3a arpapHMMK PO3NUCKaMM i CiIAbCbKOTOCMOAAPCbKMX TBAPUH | MPOAYKLIi TBAPUHHULTBA;

6) po3Mmip 3acTaBMU NOBUHEH ByTW HE MEHLLMM 3@ PO3Mip 3000B’A3aHHS 3a arpapHOI0 PO3MUCKOHD.

KArouoBi cAoBa: arpapHa po3nucka, ToBapopo3nopsAUMiA AOKYMEHT, LiHHI nanepu, HeeMICiiHI LiHHI nanepwu, CiAb-
CbKOrocnoaapcbKa npoAyKLis, bepmMmepcbke rocnoAapcTso.

Firsova Natalia

PROBLEMS OF LEGAL REGULATION OF APPLICATION OF AGRARIAN RECEIPT

The scientific article proves the relevance of considering the agricultural receipt as an integral and universal tool
for investing in the agricultural sector. Pilot projects for the launch of agricultural receipts in Ukraine have yielded
positive results and led to their dissemination and modernization. The author substantiates that the possibility of
obtaining credit resources in the off-season is important and necessary for the “survival” and further development of
business in the agricultural sector. At the forefront are the conditions for obtaining funding for the agricultural sector,
as well as the mechanism for ensuring that farmers fulfill their obligations.

The paper emphasizes the timeliness of modernization of the system of legal regulation of agricultural receipts.
Attention is also focused on the changes proposed today by the new bill “On Amendments to Certain Legislative Acts
Concerning the Functioning and Circulation of Agrarian Receipts”. A comparative legal analysis of the current Law
of Ukraine “On Agrarian Receipts” and the draft Law of Ukraine “On Amendments to Certain Legislative Acts on the
Functioning and Circulation of Agrarian Receipts”, their positive and negative trends.

The author also highlighted the following features of agricultural receipts:

1) the agricultural receipt is referred to the group of commodity management documents certifying the right of
ownership of a certain product (things, products) and gives the right to the holder of the commodity document to
dispose of such objects subject to certain legal facts.

2) the agrarian receipt records the nature of the legal relationship that has arisen between the debtor and the
creditor under the obligation. The peculiarity is the indisputability of the requirements.

3) an essential characteristic is that the fulfillment of the debtor’s obligation under the issued receipt is secured
by a pledge.

4) the subject of the pledge under the agricultural receipt may be only the future harvest of agricultural products.

5) agricultural receipts may be issued by agricultural enterprises or natural persons engaged in production and
economic activities only in the field of crop production, as the future harvest is transferred as collateral. However, the
author emphasizes the need at the legislative level to provide for the possibility of pledging agricultural receipts and
farm animals and livestock products;

6) the amount of the pledge must be not less than the amount of the obligation under the agricultural receipt.

Key words: agrarian receipt, inventory document, securities, non-issue securities, agricultural products, farming.



YACOMMCUMBINIICTMKN B E B B @ 8 @ @ @ @ @ @ @ @ @ @ @ @ 51

NMOPIBHAJIbHA LMNBIJIICTUKA

YAK 347.794/795.3-021.272(477)
DOI https://doi.org/10.32837/chc.v0i41.422

KonoaiH Aptem OnekcitoBuy,
acrnipaHT kabeapHu LUMBIABHOIO Npasa

HauioHaabHOro yHiBepcuteTy «OAeCbKa FOPUANYHA aKaAEMIs»

ORCID ID: 0000-0001-7967-2456

o4O NOPIBHANIbHOIO AHANI3Y AOTOBOPY
MOPCbKOTO MEPEBE3EHHA BAHTAXY TA JOTOBOPY HAPTEPY
(PPAXTYBAHHA) 3A 3SAKOHOAABCTBOM YKPAIHU

MocTtaHoBKa npobaemu. O6’eKTMBHI 3aKOHOMIp-
HOCTi PO3BUTKY MPOAYKTUBHMX CUA Cy4aCHOI €MoxH,
NMPUCKOPEHHA HAYKOBO-TEXHIYHOIO MPOrpecy y BCiX
chepax MaTepiaAbHOro BUPOOHMLTBA HACTIMHO
BMMararOTb NOAAABLLLOIO 3MiLlHEHHA MiDXKHapPOAHOIO
€KOHOMIUYHOro cniBpobIiTHULTBA, PO3LUMPEHHS TOP-
rOBMX 3B’A3KIB MiX KpaiHamu CBITY.

BuBueHHs1 poroBopy dpaxTyBaHHSA (4apTtepy)
CyAHa HeobXxipHE 3 NOrAsiAY HOPMOTBOPUOI AiIAABHO-
CTi, CMIPAMOBAHOI 1K Ha NOAAAbLLE BAOCKOHAAEHHS
HOPM PaASIHCbKOIO MOPCbKOrO 3aKOHOAAQBCTBA,
TakK i Ha CTBOPEHHSA MiKHAPOAHUX YroA, Y AKMUX i3
MEeTo YHidikalii Mopcbkoro npasa byan 6 ypery-
AbOBaHi NEeBHi BIAHOCUHU, L0 BUHWKAKOTb Ha MiA-
CcTaBi yaprepy.

be3 AOCAIAKEHHA YMOB dpaxTyBaHHSA (YapTtepy)
HEMOXAMBI PO3pobKa Ta 3aTBEPAXEHHS CTAHAAPT-
HUX dopM abo NPodOpM YapTePIB, KOXHA 3 AKUX
CTAHOBUTb CUCTEMATUIOBAHUM BWKAAA 3araAbHMX
YMOB MepeBe3eHHA BaHTaxy neBHOro Buay abo
KiAbKOX BMAIB Ha NEBHOMY HanpsAMKY / Hanpsamkax.

AKTyaAbHICTb MpeaMeTa AOCAIAXKEHHS BW3Hauva-
€TbCS Hacamnepea TMM, WO B OCTaHHI POKM yapTep
AK OAMH i3 HaWBaXAMBILLIMX iHCTUTYTIB MOPCbKOIO
npaBa OMWUHMBCS Y LEHTPI yBarn npeacTaBHULIbKUX
MiKHaPOAHUX OpraHi3auin.

CtaH AOCAIAKEHHA TeMM. TeOpEeTUYHY OCHOBY
AOCAIAKEHHA CTAHOBAATb MNpali TakMx HaykKoBLIB,
Ak A.l. MypaHos, A.A. AaBupaeHko, B.l. bopucosa,
|.B. ®ateeBa, B.A. Apoubkuit, Y.H. Asimos, M.M. Cibi-
AbOB, B.l. Bopucosa, N.®. Kosanb, H.O. AaewyriHa,
.M. AHppeea, 0.B. Cronapcbkuin, C.C. BuukoBa,
I.A. Biptokos, B.l. Bobpuk Ta iH.

MeTolo cTaTTi € HayKkOBUM aHaAi3 3aranbHWX
NOAOXEHb 3aKOHOAABCTBA YKpPaiHW 3 METOH BU3Ha-

YyeHHA 0COBAMBOCTEN AOrOBOPY dpaxTyBaHHS (Yap-
Tepy) B UMBIAbHOMY NpaBi YKpaiHu.

Buknap, OCHOBHOro marepiany AOCAIAKEHHA
3 NOBHUM OOI'pYHTYBaHHAM OTPUMAaHUX HayKOBUX
pe3yabtaTiB. EdekTuBHiICTb pobotn y codepi cTBO-
PEHHSA MiXXHapPOAHO-MPaBOBMX aKTiB, LLO PErYAOOTb
BIAHOCMHW MO 4apTepy, NEBHOK MIpPOK 3aAEeXUTb
BiA TOro, um Byae LS AiSIAbHICTb CMPATMCA Ha AOCAI-
MKEHHSI  HaUiOHAAbHUX 3aKOHIB  HaWBaXKAMBILLNX
MOPCbKMX AepXaB, CyAOBO-apbiTpaxHOT MPaKTUKK
Ta NPaBOBOI AOKTPUHW.

Mopcbke MepeBE3EHHSI BaHTaXy € MpPUBaTHUM
iHCTUTYTOM. [pK 3AIMCHEHHI NEPEBE3EHHS MiX pPi3-
HUMW AepXaBaMW il PEryanroBaHHA 3AIMCHIOETbCSA
HOPMaMK MiXHaAPOAHOIo NPMBATHOIO NpaBa: MiX-
HaApPOAHMMW AOFOBOPaMM, HaLiOHAaAbHUM  3aKo-
HOAAQBCTBOM i MiXXHaApPOAHUMW 3BUYAAMM, OAHAaK
cneundika MOPCbKOro TOProBOoro CYAHOMAABCTBa
3yMOBMAa NosiBY 0COBAMBOCTEN, XapaKTEPHUX TiAbKM
AN MOPCBKOTO MEPEBE3EHHSA BaHTaXy.

BuaBuTM  0COBAMBOCTI  AOrOBOPY MOPCbKOIO
nepeBe3eHHs BaHTaxy Ham AOMOMOXE MOPIBHAAb-
HWI aHaAi3 AOrOBOPY MOPCBKOIro NepeBe3eHHs BaH-
Taxy i AOroBopy dpaxTyBaHHS.

AoroBip ¢paxTyBaHHA CyAHa BIAHOCUTLCA AO
OAHOIO 3 BUAIB AOrOBOpPIB OPEHAW TPAHCMOPTHUX
3acobiB. OpeHApa TPaHCMOPTHUX 3acobiB BUAIAA-
ETbCA SIK OKPEMOTO BMAY AOFOBOPY OPEHAM BMXO-
AAuUM 3 1T MpeapMeTa, SKUM MOXe CTaTu ByAb-KUK
TPAHCMOPTHUI 3acib. 3aranbHi NpaBMAa OPEHAM
TPaHCnopTHMX 3acobiB LUK YkpaiHu He BCTaHOB-
AeHi. Po3rafpatotbCs TIAbKM OKPEeMi BUMAM TaKoro
AOroBOpPY, @ came AOFOBOPW OPEHAM TPAHCMOPTHOTO
3aco6by 3 HapaHHSIM MOCAYT 3 YNPaBAIHHS Ta TEXHIu-
HOI eKcnAyaTauii (3 ekinaxem abo poroBopu dpax-
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TyBaHHS Ha vac) i 6e3 Takoro HapaHHA. Takoro X
noainy pootpumyetbest | KTM YkpaiHu.

3a AOroBOpOM ¢paxTyBaHHA CyAHa Ha NeBHWN
yac CyAHOBAACHMK 3000B’A3YETbCA 3a 0OYMOBAEHY
naaty (dpaxr) Hapath CYAHO dpaxTyBaAbHUKY AAA
NnepeBe3eHHA NacaxupiB, BaHTaxiB i AAA iHLWKWX
LiAeM TOProBeAbHOro MOpPENAaBCTBa Ha MNEBHUM
yac. HapaHe ¢paxTyBaAbHUKY CYyAHO Moxe 6yTu
YKOMMAEKTOBaHE ekinaxem (Tamm-yaptep) abo He
CropsAAKEHE | HE YKOMMAEKTOBaAHe eKinaxem (6ep-
6oyT-uaptep).

Meta poroBopy - 3abeaneuntv nepepauy
CyAHa B TMMYaCOBE KOPWUCTYBaHHA dpaxTyBab-
HUKa. Y UbOMYy 3alikaBAeHi 06MABI CTOPOHMU
LbOro AOroBOPY: CYAHOBAACHMK i dpaxTyBaAbHUK.
dpaxTtyBaAbHWUK NoTpebye CyAHi TUMYAcCOBO, TOMY
bpaxTye MOro Ha MEBHUN TEPMIH AASI BUKOPMU-
CTaHHA 3 METOK TOPrOBEAbLHOr0 MOpPENAABCTBA.
CyAHOBAACHUK Ma€ Ha MeTi OTpUMaHHS NpubyTKky
3 nepepadyi MalHa y TMM4YacoBE KOPUCTYBaHHSA
iHWIiM ocobi Ta ¢dpaxTye MOro Ha NEeBHUN TEPMIH
dpaxTyBanbHUKA.

AoroBopn dpaxTyBaHHA CyAHa HaAexatb A0
rpynu AOroBOpiB OpeHAM. KOPUCTYHOUMUCh 3aCTOCO-
BaHWM BULLE NMPUHMOMOM, PO3FAAHEMO MicLEe AOro-
BOPY dpaxTtyBaHHA y CUCTEMI AOTOBOPIB OPEHAMN.

CrtopoHamu AOroBopy O¢paxTyBaHHA CyaHa Ha
yac € CyAHOBAACHMUK i ppaxTyBaAbHUK. PO3rAAHEMO
iXHi B3aEMHi npaBa 1 060B’A3KMN.

OCHOBHMI 060B’A30K CyAHOBAACHWKA MOASITAE
B HapaHHi cyaHa ¢paxTyBaAbHUKY, TOGTO B nepe-
Aadi  dpaxTyBaAbHUKY MNPaABOMOYHOCTI KOPUCTY-
BaHHSA, NpaBa KOMEPLiMHOI eKcnAyaTalii cyaAHa BiA
CBOrO iMeHi.

CyapHOBAACHMK 3060B’A3aHMIA MPUBECTU CYAHO
B MOPEXiAHWM CTaH A0 MOMEHTY MOro nepepadi
¢dpaxTyBaAbHUKY, TOBTO 3abe3neunTi NpPUAATHICTb
CyAHa AN Uinel  ¢paxTyBaHHS, nepepbayeHux
TaM-4apTeEPOM, YKOMMAEKTYBATU CYAHO €eKinaxem
i HAAEXHUM YMHOM CMOPSIAUTH.

B 060B’A3KM CyAHOBAACHMKA BXOAUTb TaKOX
HaAaHHA M MOCAYr i3 ynpaBAiHHS CYyAHOM i MOro
TEXHIYHOI ekcnayaTaLii. DOpManbHO HaAAHHS TakMX
MOCAYr BWMXOAUTb 3@ MeEXi MpeaMeTa AOroBoOpy
OpeHAM Ta 36AMXKYE TalM-yapTep i3 AOroBopamu npo
HaAa@HHSA MOCAYr. Y Hayui MOPCbKOro npuBaTHOro
npasa i3 LbOoro npMBOAY iCHYHOTb Pi3HI AYMKMU.

Tak, Hanpukaap, O.A. Hecimko, M.1. BpariHCbKUiA,
B.B. BiTpSIHCbKMI | iH. rOBOpPATb MPO MPWUCYTHICTb
€AEMEHTIB AOrOBOPY OPEeHAUM B AOroBopi dpaxty-
BaHHS CyAHA Ha Yac, OCKIAbKW «TalM-yapTep nepea-
6auae, KpiM BUKOPUCTAHHA CaMOro CyAHa, MOCAYrM
AOAEN (eKinaxy), fki 3abe3neuytoTb OYHKLIOHY-

BaHHSA cyAHa. [MpMpoAHO, LLLO NOCAYTU eKinaxy i cami
UAEHM eKinaxy He MOXyTb ByT1 MPeAMETOM MalHO-
BOro Hanmy» [9, ¢. 180-186, 7].

IHWi aBTOpPK, 30Kpema A.A. PsibkiH, BBaxatoTb
TanM-yapTep OCOBAMBUM AOTOBIPHWM iHCTUTYTOM
MOPCbKOrO npaBa, SIKUMA «HEe MOXEe PO3rAfaAaTUCA
Hi K AOTrOBIp OPEHAMU, Hi K AOTOBIp NepeBe3eHHs»
[11, c. 216-220], opHaK, HE3BaXakum Ha CKAAAHY
npaBoBY NPUPOAY AOrOBOPY TalM-4apTepy, HOro CAiA
BiAHECTM AO AOFOBOPIB OPEHAM TPAHCMOPTHUX 3aCo-
6iB, OCKiAbKM OCHOBHOI METOHO LIbOro AOTOBOPY BCE
X € 3abe3nevyeHHs nepepadvi MalHa y TMMJacoBe
kopucTyBaHHA [10].

®paxtyBanbHUK 30060B’A3aHWUIA  KOPUCTYBaTUCSH
CYAHOM i MocAyramMu ekinaxy BiAMOBIAHO AO LiAEN
Ta YMOB iX HaA@HHSA, BU3HAUYEHMMU B TalM-yapTepi,
MicAl 3aKiHYUEHHA TEPMIHY Al IKOro BiH 3060B’A3a-
HWUIM NOBEPHYTU CYAHO CYAHOBAACHMWKY y TOMY CTaHi,
B IKOMY BOHO OYAO iM OTPMMaHO 3 YMOBOK HOp-
MaAbHOIO 3HOCY cyAHa. B 060B’A3kM dpaxTyBanb-
HUKa TakoX BXOAUTb CBOEYACHa criaata GpaxTy.

MUTaHHA NIAMOPSIAKYBAHHS KaniTaHa M ekinaxy
CYAHa BUPILLYIOTLCA TaKUM YAHOM. |3 NUTaHb KOMep-
LiMHOI ekcnAyaTauii CyAHa BOHM MiAMOPAAKOBaHI
PO3NOPSAAKEHHAM dpaxTyBaAbHMKa, 3 MUTaHb, WO
HanexaTb AO YNPaBAIHHS CyAHa, B T. Y. AO CyAHO-
BOAIHHS, BHYTPILUHLOIO PO3MOPAAKY Ta CKAAAY eKi-
naxy — CyAHOBAGCHMUKY.

Mip yac Al AOroBopy ¢paxT 3a KOPWUCTYBaHHS
CYAHOM CMAQUYETbCSA CYAHOBAQCHUKY HE3aAeXHO
BiA TOTO, Y4 BUKOPUCTOBYETLCA CyAHO QAKTUUHO, UM
Hi. ®paxTyBanbHUK 3BIAbHAETLCA Bia CnAaTK GpaxTy
i BUTpAT MO CyAHY 3a nepioa, NPOTATOM AKOro CyAHO
6yAO HeEMpMAATHE AAA EKCMAyaTaLlii BHACAIAOK HEMO-
PEXIAHOMO CTaHy, 3a BMHATKOM TUX BMMAAKIB, KOAM
HENPUAATHUM CYAHO CTaAO 3 MOro BUHM.

AKWO B Nepiop Aii TaMmM-yapTepy CyAHO HapacTb
AOMOMOTY iHLLIOMY CyAHY, TO HaA€XHy BMHAropoApy
PO3MOAIAAIOTb Y PIBHMUX YacTKax MK CYAHOBAACHMU-
KOM i ¢paxTyBaAbHUKOM, 3a BMpaxyBaHHAM CyM,
HaAEXHUX AAS BiALLKOAYBAHHS MOHECEHMX 36UTKIB,
i YaCTKM, HaAeXHOI CyAHOBOMY ekinaxy (cT. 214
KTM Ykpainu) [3].

®paxTyBaAbHUK MO TaWM-yapTepy Hece BipMno-
BiAQAbHICTb nepea TpeTiMu ocobamu 3a 3060B’A-
3aHHAMM, WO BUMAMBAIOTH i3 AOFOBOPY MOPCLKOIO
nepeBe3eHHs1 BaHTaxy, KM BiH MaE NPaBO YKAa-
AATW BiA CBOro iMeHi. Ak 3a3Havae A.B. Koctpyba,
3a TAaKoro nepeBe3eHHs BUHMKAKOTb ABa PSAM Npa-
BOBIAHOCUH: MiX CYAHOBAQCHUKOM i dpaxTyBanb-
HUKOM 3a TalM-4YapTepy; MiX GpaxTyBaAbHUKOM 3a
TanmM-yapTepy i BAACHUKOM KOHOCaAMEHTa — OAEPXKY-
Bauem [8, c. 108-110].
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OTmxe, BiAMOBIAAABHICTb 3@ BaHTaX Mepea OAep-
XyBauem - TPEeTbO 0COO0HD MOXE HECTU TiAbKM
dpaxTyBaAbHUK MO TarMM-4apTepy 3 NiacTaB, Nepea-
6aueHnx koHocameHToM. CyAHOBAACHWK BiAMOBIAAE
nepea ¢GpaxTtyBaAbHUKOM Yy PErPECHOMY MOPSAKY
i AMLLIe 3 niacTaB, nepepbaveHnx TantM-4apTepom.

MpaBoBa npupoaa TaM-yapTepy B 3aKOHOAAB-
CTBax PI3HMX MOPCbKMX AEpPXaB TAYMauyuTbCA He
opHakoBo. Y CLUA, Beaukin Bputanii, HimeuunHu,
HOrocaaBii TarM-yaptep pPO3rAfAaOTb SIK AOFOBIp,
OAHOTUMHUK i3 perncoBuM YapTepom. Y MoAbLLi BiH
BBAXAETbCSA CAMOCTIMHUM AoroBopom. Y dpaHuji
TarM-4apTep € OAHMM i3 TPbOX BUAIB GpaxTyBaHHSA
CYAHa, MOro YacTuHWU. € ABa EAEMEHTU: HaliM CyAHa
i HAMM MOCAYT eKinaxy.

IHWKIM pi3HOBKMA AOTOBOPY dpaxTyBaHHA - bBep-
60yT-yapTep — HAAEXUTb AO FPYMNU AOrOBOPIB OPEHAM
TpaHCNopTHOro 3acoby 6e3 HapaHHS MOCAYr Mo
ynpaBAiHHIO HUM i MOT0 TEXHIYHOI eKcnAyaTalLlii.

Mpeametom poroBopy 6epboyT-uapTepy CAy-
XWUTb nepepada ¢paxTyBaAbHUKY CyAHa Ha vac 6e3
HapaHHA MOCAyr ekinaxy. 3riaHo 3i cr. 203 KTM
YKpaiHM 3a AOroBopom cyaHa 6e3 ekinaxy (bep-
6oyT-yapTepy) CyAHOBAACHUK 3000B’SI3yETbCS 3a
06yMOBAEHY NAaTy (dpaxT) HapaTh GpPaxTyBaAbHUKY
B KOPUCTYBaHHA 1 Y BOAOAIHHA Ha NEBHUM CTPOK HE
YKOMMAEKTOBAHE i HE CMOPSIAXKEHE CYAHO AAS Mepe-
BE3eHb BaHTaXiB, NacaxXmpiB Ta iHLWKWX LiAen Topro-
BOro MopenaaBaHHA [3].

Ao dpaxTtyBaAbHUKaA NMEPEXOAATb MPABOMOYHOCTI
KOPUCTYBaHHSA Ta BOAOAIHHA CYAHOM (BOAOAIHHSA BiH
3AIMCHIOE Yepes NIAAETAWI MOMY B YCiX BiAHOLLEHHSAX
ekinax). bepboyT-yaptep He nepepbavae HapaHHS
dpaxTyBaAbHUKY MOCAYr  KOMaHAMW. T[lopiBHAHO
3 AOrOBOPOM MawWHOBOIO Hawvmy, LU0 PEeryAreTbCS
HOpPMaMK 3araAbHOrPOMAAAHCBKOIO 3aKOHOAAB-
CTBa, MOro cneunoika BUSHAYAETbCA TUM, LLO CYAHO
HaAa€ETbCA GpPaxTyBaAbHUKY AK MAaByya CMopyAa,
fAKa BWKOPUCTOBYETbCA TiAbKM B LIASX TOProBOro
mMopernAaBaHHA. AO BIAHOCHUH, KOTPi BUHUKaIOTL i3
poroBopy 6epboyT-vaptepy, npaBuA@ LMBIAbBHOMO
3aKOHOAABCTBA 3aCTOCOBYIOTLCSH, OCKIAbKM BOHU HE
BPEryAboBaHi HOpMaMmn MOPCbKOrO NpaBsa.

Y npaBOBOMY pEeryAtoBaHHi  BIAHOCUMH  MiX
Tarim-yapTepom i 6epboyT-yaptepom Harato cCrinb-
HOro, TOMYy AOLIAbHO BiA3HAUYMTU AMLLE OCOBAMBOCTI
6epboyT-uaptepy, HeobXiAHI AAA  MOPIBHAABHOIO
aHani3y uMX AOroBoOpiB i3 AOrOBOPOM MOPCHKOro
nepeBe3EHHS BaHTaxy.

Ekinax cyaHa 3a poroBopom 6HepboyT-uaptepy
YKOMMAEKTOBYETbCS GPaxTyBaAbHUKOM, Yy 3B’SI3KY
3 UMM KanitaH i ekinax CyAHa B YCiX BiAHOLLUEHHAX
NiAKOPAOTbCA  dpaxTyBaAbHUKA. PU3UK  MOLLKO-

MKEHHS | 3arMbeni cyaHa y BCiX BMMapkax Hece
dpaxTyBaAbHUK.

Mpu nepeBe3eHHiI BaHTaxiB, MIAMUCYHOUM KOHO-
CaMEeHT, KanitaH cyapHa, 6yayun nipneranm ¢pax-
TyBaAbHWKa, A€ K MOro areHTt, Tomy 3a 3060B’A-
3aHHAMM, WO BUMNAMBAKOTL i3 KOHOCaMeHTa, Hece
BIAMOBIAAABHICTb dpaxTyBaAbHUK. BianoBiaaAbHICTb
3a LLKOAY, 3anoAifiHy BTPATO abo MOLIKOAXEHHAM
BaHTaxy, Moxe ByTM MOKAAAEHO Ha CyAHOBAACHMKaA
AWLLE TOAI, KOAM LLIKOA@ CTaAa HAaCAiAKOM He npuBe-
AEHHSI CyAHa B MOpPEXiAHWI CTaH A0 MOMEHTY nepe-
Aaui Moro ¢paxTyBanbHUKY. 3a3BMYal CyAHOBAAC-
HUK Y UbOMY pa3si BiANOBIAQE B perpecHOMY NopsAKyY
nepea GpaxTyBaAbHUKOM i Ma€ BiallkoAyBaTW 36U-
TOK BAQCHUKOBI BaHTaxy.

@paxTyBaAbHUK HeCe BIANOBIAAABHICTL NEpPeA
TpeTimn ocobamu 3a BUMOramu, SKi BMHWUKAK
y 3B’SI3KY 3 eKCMnAyaTalji€eto cyaHa, To6To, Kpim Biano-
BiAQAbHOCTI 338 HEBWKOHAHHS AOroBipHMX 060B’A3-
KiB, dpaxTyBaAbHUK BIiANOBIAGE 3@ MO3aA0rOBiIPHY
LLKOAY, 3anoAisiHy CyAHOM. BukopucTaHHA CyAHa
abo Moro obAapHAHHA € AiSIAbHICTIO, MOB’A3aHOLO
3 NiABULLIEHOI HEDE3MNEKOD AAST OTOUYHOUMX.

3a npaBuaamu 4. 2 c1. 1187 LUK YkpaiHn oboB’a-
30K BIALKOAYBaAHHSA LWKOAM MNajAa€ Ha BAACHWKa
pxepena nipBulLeHoi Hebesnekn, 30Kkpema BAAC-
HUKa Ha npasi OpeHAU (Y LUbOMY pasi — Ha dpaxTy-
BanbHUMKa) [2].

BiA3HauMMO OCHOBHI BiAMIHHOCTI AOrOBOPY MOP-
CbKOro mMepeBe3eHHA | AOroBopy dpaxTyBaHHS.
Mo-neplue, pisHi UiAi 3@ MeTor. MeToro AOroBopy
MOPCBKOrO NepeBe3eHHA € HAaAaHHSA NOCAYT i3 nepe-
MiLLLEHHA 3 NOPTY BiAMpPaBAEHHA A0 NOPTY MPU3Ha-
YeHHs, a METOK AOroBOpPY GpaxTyBaHHA € HAAAHHS
CYAHa y TMMYaCOBE KOPWUCTYBaHHA 3a BKa3aHWM
porosopoM. [lo-ppyre, NpeaMeToMm AOroBOpYy MOp-
CbKOrO NepeBE3EHHA € AIAbHICTb i3 NepemMilleHHs
MOpPeM, a MnpPeAMEeToM AOroBopy paxTyBaHHA
€ CYAHO i MOCAYrM ekinaxy 3a LMM AOrOBOPOM.
[o-TpeTe, 3@ AOrOBOPOM MOPCHKOro nepeBe3eHHSA
NnpPaBoOM KOPUCTYBaHHS | BOAOAIHHA CYAHOM KOPUCTY-
€TbCHA CYAHOBAACHMK, @ 3@ AOrOBOPOM ppaxTyBaHHS
(yapTtepy) - ¢paxtyBanbHUK. [o-yeTBEpPTE, LiALOBE
BMKOPUCTaAHHSA CyAHa TakKoX BiAPI3HAETLCA. Tak, 3a
AOrOBOPOM dpaxTyBaHHA CYAHO OPaxTyeETbCA He
AMLLIE AAA BAIMCHEHHA NepPeBE3EHHSA, a M AAS HLLIKX
uinen. Mo-n'site, 3a AOrOBOPOM MOPCbLKOro nepese-
3EHHA KaniTtaH i YAEHU eKinaxy CyaHa MiAKOPATLCA
CYAHOBAGCHMKY, a 3a AOroBOpoOM dpaxTyBaHHSs
(vaptepy) - dpaxtyBanbHUKOBI. [lo-wiocTe, ¢paxT
3a AOroBOpOM dpaxTyBaHHS CyAHA HE 3aAeXUTb BiA
HasiIBHOCTI Ha CYAHI BaHTaxy W e(deKTMBHOCTI eKC-
nAyatauii cyaHa. 3a AOrOBOPOM MOPCBLKOrO nepe-
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BE3EHHSA PO3Mip MAaTeXiB BM3HAYaETLCA 3aAEXHO
BiA Barn abo obcsary BaHTaxy, WO NepPeBO3UTLCS.
Mo-cboMe, PU3MK MOLLUKOAXEHHS i 3arnbeni cypHa
3a AOrOBOPOM MOPCLKOIO NepeBe3eHHA Hece CYyA-
HOBAGCHUK, @ 3a AOroBOpOM dpaxTyBaHHA (4ap-
Tepy) - ¢paxTtyBanbHUK. [lo-BocbMe, 060B’A30K
NPUBECTU Y HAAEXHWI CTaH CYAHO 3@ AOFOBOPOM
MOPCbKOro NepeBe3eHHA AeXUTb Ha MePEBI3HUKY.

3adpaxToBaHe CyAHO TMNOBMHHO nepebyBaTy
Yy HaAeXHOMY MOPEXiAHOMY CTaHi A0 Mouyartky Tep-
MiHy ¢paxTtyBaHHs (4apTepy). CyAHOBAACHMK He
3060B’s1I3aHMI LLOpa3y 3aHOBO MPUBOAMTM CYAHO
Yy HAAEeXHUIM MOPEXIAHWI CTaH y NepioA Aii Lmx pAoro-
BOpY dpaxTtyBaHHA (YapTepy).

BUCHOBKM 3 AOCAIAKEHHA Ta NepCcrneKTUBU
NOAaAbLUMX PO3BIAOK y LbOMYy Hanpami. [TpoBe-
AEHUI HaMUK NOPIBHAABHWIW aHaAi3 ABOX BUAIB AOTO-
BOPIB - MOPCHKOro rnepeBe3eHHs i dpaxTyBaHHA
(yapTepy) - BMpa3HO CBIAYUTL MPO PI3HY MpaBoOBY
NPUPOAY LMX AOTOBOPIB.

AoroBip dpaxTtyBaHHA CyAHA HAAEXWUTb AO Pynwu
AOTOBOPIB MaMHOBOro HalmMmy. Y 4acCTWHI HapaHHSA

MOCAYT ekinaxy npu ¢paxryBaHHi, 6e3cyMHiBHO, AOTO-
Bip YapTepy BUXOAWTb 3@ PaMKK «UYUCTOI» OPEHAM,
OAHak, Hepyunm A0 yBarM OCHOBHY METY AOroBOpY
(KOPUCTYBaHHS | BOAOAIHHSA MaMHOM) i HE BPaxoByHOUM
APYrOpPsiAHY METY (MOCAYTM UAEHIB EeKinaKy CyAHa), CAIA
KOHCTaTyBaTW: AOrOBip dpaxTyBaHHA CyAHA € CXOXUM
i3 AOrOBOPOM OPEHAM TPAHCMOPTHMX 3acobiB.
HOpuanyHa nprupoaa AOroOBOpPY MOPCLKOrO nepe-
BE3EHHA 3aranoM i YyapTepy AK OAHOro 3 MOro pis-
HOBUAIB 3aAMLLAETLCA B paMKax AOroBOpYy nepese-
3eHHSA. [IpeAMEeToM Ha3BaHMX AOrOBOPIB € HAAAHHA
MOCAYr 0COBAMBOr0 PoAy — MOCAYT i3 NepeMiLLEHHS
BaHTaxiB, 6araxy, NOLWTH, Nacaxmpis y NPoCTopi.
Takum YMHOM, BIAHOCUHK Yy chepi dpaxTyBaHHA
MOPCbKUX CYAE€H PEryAOOTbCH YrOAOK CTOPIH i AUC-
NO3UTUBHUMU HOPMaMM HaLOHAAbHUX 3aKOHIB, LLO
3’ABMAMCS NiA BAAMBOM BEAMKOI MOPCBKOI Npak-
TUKK. 3a BIACYTHOCTI EAMHOIT YHiIQIKOBAHOI KOHBEHLi
NpPO MOPCbKi NEPEBE3EHHS PErYAOBAHHS TaKMX BiA-
HOCUH ByAe NMPOXOAWUTU CTUXIMHO i3 3aCTOCYBaHHSAM
CTaHAQPTHUX NPODOPM, AKi TIEKD UM [HLLIOK MIiPOIO
BAALUTOBYBaTUMYTb CTOPOHW AOTOBOPY.
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Konoain Aptem OnekcinoBuu

LLLIOAO MOPIBHAABHOIO AHAAI3Y AOrOBOPY MOPCbKOI0 MEPEBE3EHHA BAHTAXKY TA AOrOBOPY YAPTEPY
(®PAXTYBAHHSA) 3A 3AKOHOAABCTBOM YKPAIHU

Y 3anponoHoBaHil CTaTTi BU3HAYAETbCS, LLO 00’EKTUBHI 3aKOHOMIPHOCTI PO3BUTKY MPOAYKTUBHUX CUA Cy4YaCHOI
€noxu, NPUCKOPEHHSI HAYKOBO-TEXHIYHOMO MPOrpecy y BCix coepax MaTepiaAbHOro BUPOOHMLTBA HACTIMHO BMMara-
HOTb MOAAABLLLOIO 3MiLLHEHHA MiXXHAPOAHOIO €KOHOMIYHOro CniBPOBITHMUTBA, PO3LLIMPEHHST TOProBUX 3B’A3KIB MiX
KpaiHamu CBiTy.

BrBUeHHA AOroBOpYy GpaxTyBaHHS (YapTepy) CyAHa HEODOXiAHE 3 MOTASIAY 30pY HOPMOTBOPUOI AIIABHOCTI, CNPAMOBaHOI
AIK Ha MOAaAbLLE BAOCKOHAAEHHA HOPM PaAAHCHKOIO MOPCLKOIro 3aKOHOAABCTBA, TaK i Ha CTBOPEHHA MiXXHaPOAHMX YroA,
Yy AIKUX i3 METOHO YHidiKaLii MOpcbKoro npasa byAn 61 BperyabOBaHi NEBHi BIAHOCHHM, LLIO BUHWMKAKOTb Ha NiACTaBI YapTepy.

AKLEHTOBaAHO yBary Ha ToMy, WO 6e3 AOCAIAKEHHS YMOB GpaxTyBaHHS (Y4apTepy) HEMOXAMBI po3pobka i 3aTBep-
MKEHHSA cTaHAAPTHUX dopm abo npodopM YapTepiB, KOXHA 3 AKMX CTAHOBUTb CUCTEMATM30BAHUN BUKAAA 3araAbHUX
YMOB NepeBe3eHHs1 BaHTaXxy NeBHOMo BUMAY abo KiAbKOX BUAIB HA NEBHOMY HaNPSMKY / HanpsiMkax.
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Y xoAi NOPIBHAABHOIO aHaAi3y ABOX BMAIB AOrOBOPIB MOPCbKOrO NepeBeE3EHHS i dpaxTyBaHHA (YapTepy) Byro 3po-
6AEHO BUCHOBOK MPO Pi3HY NpaBoOBY MPUPOAY LIMX AOFOBOPIB.

AoroBip ¢paxTyBaHHA CyAHA HAAEXMUTb AO FPyMNK AOTOBOPIB MaMHOBOIO HavmMy. Y YacTMHI HapAa@HHSI MOCAYT ekinaxy
npv ¢paxtyBaHHi, 6€3CYMHIBHO, AOTOBIp YapTepy BUXOAWUTb 3@ PAMKK «4UCTOI» OPEHAM, OAHAK, Bepyun A0 yBarm oCHo-
BHY METY AOrOBOPY (KOPUCTYBAHHS i BOAOAIHHA MaHOM) i HE BPaxoBYHOUM APYrOPsSIAHY METY (MOCAYTM UAEHIB ekinaxy
CYAHA), CAiA KOHCTaTyBaTW: AOTOBIP GpaxTyBaHHA CyAHA € CXOXMM i3 AOFOBOPOM OPEHAM TPAHCMOPTHMUX 3acobiB.

Y cTaTTi BU3HAYa€ETLCA, LLO HOPUAMUYHA NPUPOAa AOrOBOPY MOPCBLKOMO NepeBe3eHHS 3araAoM i YapTepy K OAHOIO i3
MOro pi3HOBMAIB 3aAMLIAETLCA B PaMKax AOrOBOPY NepeBe3eHHs. [IpeAMETOM Ha3BaHUX AOTOBOPIB € HAAAHHST MOCAYT
0COBAMBOrO POAY — MOCAYT i3 MepeMillleHHA BaHTaxiB, 6baraxy, NOLTW, NacaXxupiB y NPOCTopi.

BiaHoCHHU y cdepi dpaxTyBaHHA MOPCbKUX CYAEH PETYAKOIOTLCA YrOAOHD CTOPIH | AMCMO3UTUBHUMKW HOPMaMK Haujio-
HaAbHMX 3aKOHIB, LLIO 3'ABUAMCA MNiA BIAMBOM BEAMKOI MOPCbKOI MPAaKTUKK. 3a BiACYTHOCTI EAMHOI YHI)IKOBAHOI KOHBEH-
LT MpO MOPChbKi NepeBE3EHHSI PENYALOBAHHSA TakmMX BIAHOCUH Byae MPOXOAWUTH CTUXIMHO i3 3aCTOCYBaHHAM CTaHAAPTHUX
npodopM, AKi TIEK UM IHLIOK MiPOK BAALUTOBYBATUMYTb CTOPOHU AOTOBOPY.

KarouoBi caoBa: LMBiAbHO-MPABOBWIA AOFOBIP, AOFOBIP YapTepy (dpaxTyBaHHA), AOrOBIp NepeBe3eHHs, AOrOBip MOp-
CbKOTIO NepeBe3eHHsA, TPaHCMOPT, MOPCbKWIA TPAHCMOPT, Nacaxup.

Kolodin Artem

REGARDING THE COMPARATIVE ANALYSIS OF THE CONTRACT OF SEA TRANSPORTATION OF CARGO
AND THE CHARTER AGREEMENT (CHARTERING) ACCORDING TO THE LEGISLATION OF UKRAINE

The proposed article defines that the objective laws of development of the productive forces of the modern era,
the acceleration of scientific and technological progress in all spheres of material production urgently require further
strengthening of international economic cooperation, expansion of trade relations between countries.

The study of the charter of a vessel is necessary in terms of rule-making activities aimed at further improving the
rules of Soviet maritime law and the creation of international agreements, which in order to unify the law of the sea
would regulate certain relations arising on the basis of charter.

It is emphasized that without studying the conditions of chartering (charter) it is impossible to develop and approve
standard forms or proformas of charters, each of which is a systematic presentation of the general conditions of
transportation of this type or several types in a certain direction / directions.

During the comparative analysis of two types of contracts of sea transportation and chartering (charter) the
conclusion on different legal nature of these contracts was made.

The contract of charter of the vessel belongs to group of contracts of property lease. In terms of providing
crew services for chartering, of course, the charter agreement is beyond the scope of “net” lease. However, taking
into account the main purpose of the contract (use and possession of property) and not taking into account the
secondary purpose (services of ship’s crew members), it should be noted: the contract of chartering is similar to the
lease of vehicles.

The article defines that the legal nature of the contract of carriage in general and the charter as one of its varieties
remains within the contract of carriage. The subject of these agreements is the provision of services of a special
kind - services for the movement of goods, luggage, mail, passengers in space.

Relations in the field of chartering of seagoing vessels are governed by the agreement of the parties and the
dispositive norms of national laws that have emerged under the influence of extensive maritime practice. In the
absence of a single unified convention on maritime transport, the regulation of these relations will take place
spontaneously with the use of standard proforma, which to some extent will suit the parties to the contract.

Key words: civil law agreement, charter agreement (chartering), transportation agreement, sea transportation
agreement, transport, sea transport, passenger.
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NPABOBE PEFY/IOBAHHA BUKOPUCTAHHA TEXHONOTIN

PO3MI3HABAHHA OB/ZINYYA

MocTtaHoBKa npobaemu. TexHoAoriA po3nisHa-
BaHHS 0O6AMUUS B PEXMMI peaAbHOro yacy € cucTe-
MO0 aBTOMaTM30BaHOI 06pobkKu LMdpoBMX 306pa-
XeHb, AKi MicTATb 6iOMETPUYUHI AaHi Pi3nuHOi ocobu
Yy MOMEHT ix dikcalii 3 MeTor ineHTUdIKaLi, aBTeH-
TMdikaLii, BepudikaLii abo kateropusaii Lmx ocib.
Cuctema NpoBOAUTL iAEHTUGIKAL0 0ocobu uepes
Habip AaHMX, WO 36epiratoTbes y 6asi AaHUX y dop-
maTi ¢OTO Ta BiA€O.

Y npoueci aHanizy 6ioMEeTpUUHUX AQHMX OCO6M
BiaAOyBa€eTbcst dikcauis 306paxeHHs 0bAMUus, ke
3a AONOMOIOK aArOPUTMY MEPETBOPHOETLCS Y M-
POBi AaHi 3 METOI MOPIBHAHHSA iX i3 LMPPOBUMMU
AaHUMU, WO 36epiratoTbea y 6a3i poaHMX 306paxeHb
ocib. lNepeBipka o0cobu BIADYBAETbCA Yy PEXUMI
peaAbHOro Yacy 3a AeKiAbKa CEKYHA LLASIXOM 3icTaB-
AEHHS HEUMPOMCUXOAOTIUHUX, i3IOAOTIUHUX Ta IHLLIKUX
XapaKTeEPHUX PUC 0OAMUYS AOAMHU (BIiACTAHI MiX
ounma, popmu ryd, Hoca TOLLLO).

Cuctemun posnidHaBaHHA 0OAMUYS  CbOTOAHI
LLUMPOKO BMKOPUCTOBYKOTbCA Y CBITi Ta B YKpaiHi.
3asHauyeHi cucTeMu HasiBHI y cMaptdoHax, TypHi-
KeTax, AaTUMKax pyxy, Kamepax BipeoHarAsay ToLlo.
KOMMAEKCHI CUCTEMM BIAEOCMOCTEPEXEHHA BCTa-
HOBAIOKOTBCS B YKpaiHi Yy rPOMAACbKUX MicUsX, L0
BUKAMKAE MWUTAHHSA CTOCOBHO AOTPMMAHHS BUMOT
3aKOHOAABCTBA YKpaiHU NPO 3aXMCT MePCOHAAbHUX
AQHUX Mip Yac nNobyaoBM, BMPOBAAXEHHA Ta QYHK-
LiOHyBaHHS KOMMAEKCHUX CUCTEM BiAeOocCnocTepe-
XEHHS B MicTax YKpaiHu.

CtaH pAocAipkeHHA TeMMu. CbOropHi npo-
OAEMHi MUTAHHS MPaABOBOrO PEryAtoBaHHS BWKO-
PUCTAHHA TEXHOAOTM po3ni3HaBaHHA 0b6AMYUA
Mamxe He AOoCAipkeHi. OKpemi MUTaHHA 3axMCTy
NMEPCOHAAbHUX AAHMX BUCBITAOBAAUCA Yy HayKo-
BUX pobotax €.0. XaputoHoBa 1 O.l. XapoToHOBOI

[1, c. 169-177], K.I. HekiT [2, ¢c. 57-65], O.B. Koxa-
HOBCbKOI [3, ¢. 28-33], C.B. yuy [4, c. 123-129].
lMocTinHE OHOBAEHHSI 3aKOHOAABCTBA EBponeu-
cbkoro Cotody LLIOAO 3aXMCTY NEPCOHAAbHUX AGHUX,
a TaKOX CrpaBeAAMBOCTI Ta MNPO30POCTi CUCTEM
LUTYYHOrO iHTEAEeKTY (AaAi — LUI) Bumarae BianoBia-
HOIO TEOPETUYHOIO OMpPAaLIOBAHHA 3anpoBaAXKEHUX
3MiH i3 METOIO NPUBEAEHHS 3aKOHOAABCTBA YKpaiHK
y Lin coepi po BUMor €sponencbkoro Cotosy.

MeTolo AOCAIAKEHHA € aHaAiI3 NPaBOBOro pery-
AHOBaHHSA BUKOPUCTAHHA TEXHOAOTIM PO3Nni3HaBaHHSA
06AMUYUSA 33 3aKOHOAABCTBOM YKpaiHW Ta €Bponen-
cbkoro Cotoasy.

Buknap OCHOBHOro martepiany AOCAIAKEHHA
3 MOBHUM OOrpyHTYBaHHAM OTPUMAHUX HaAYKO-
BUX pe3yAbTaTiB. BianoBiAHO A0 3akoHy YKpaiHu
«1po EAMHUIN AepXaBHUW AeMorpadiuHnin peectp
Ta AOKYMEHTM, WO MIATBEPAXYHOTb FPOMAASHCTBO
YKpaiHK1, nocBiAvytoTb 0C0By UM ii cheuianbHUiA
ctatye» [5] Bia 20 anctonapa 2012 p. Ne 5492-VI
B6iOMETPUUHUMU AAHUMU € CYKYMHICTb AQHMX MPO
ocoby, 3ibpaHnx Ha OCHOBI ¢ikcalii ii xapakTepuc-
TUK, LLO MatoTb AOCTaTHIO CTabiAbHICTb Ta iCTOTHO
BiAPI3HAOTLCA BiA aHAAOTIYHUX NapamMeTpiB iHLKX
ocib (bioMeTpUYHI AaHi, napameTpu - BiauMdpoBa-
HWUI NiANUC 0cobU, BiaLMPPOBaAHMI 06pa3 0HAMYUSA
ocobu, BiaLMbpPOBaHi BIiAGUTKM NaAbLiB PYyK).

O6pobka BIOMETPUUHUX AAHUX 3aDOPOHAETLCA,
3a 3araAbHUM NpPaBUAOM, BIANOBIAHO A0 4. 1 CT. 7
3akoHy YKpaiHu «[1po 3axXMCT NePCOHANbHUX AQHUX»
[6], npoTe Ui AaHi MOXYTb 06pPOOASATUCS, K BUHSA-
TOK, AMLUE B OKPEMWX BMUMAAKax 3a 3ropoto ocib
AASI 3aXMCTY XUTTEBO BaXAMBUX iHTEPECIB cyb’ekTa
NepcoHaAbHUX AaHWX abo Ha OCHOBI 3HAYHOrO
CYCMIAbHOIO iHTepecy (4. 2 CT. 7 3akoHy YKpaiHu
«[1p0 3axUCT NEPCOHAAbHUX AAHUX»). TaKUM YMHOM,
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06pobka HiIOMETPUUHMX AQHUX, BKAOUAKOYM PO3Ni3-
HaBaHHA 06AMYYA 0cOOM, MOBMHHA 3AIMCHIOBATUCSA
BIAMOBIAHO AO 3aKOHY, WO BIAMNOBIAGE BMMOram
€sponericbkoro Cotosdy y Uin chepi.

BianoBiAHO A0 3aranbHOrO pernameHTy 3axmcTy
AaHuX (GDPR) [7] 6iomeTpuuHi paHi € 0cOBAMBUM
BMAOM MEPCOHAAbHUX AQHMX, OTPMMAHMX BHACAI-
AOK CneLiaAbHOro TEXHIYHOro onpautoBaHHA, WO
CTOCYETbCA Pi3UUHUX, I3IOAOMNIUHMX UM MOBEAIHKO-
BUX O3HaK i3MYHOI 0CcobM, Tak1X AK 306paxeHHs
0OAMYYA YN AGKTUAOCKOMIYHI AaHI, AKI AO3BOAAIOTb
OAHO3HAYHO iAeHTUMOIKyBaTM abo NiATBEPAXYHOTb
OAHO3HauHy ipneHTUIKaLito didnuHoi ocobu. GDPR,
3a 3araAbHWM NPUHLMNOM, 3abopoHsie 06pobKy 6io-
METPUYHKUX AGHUX Yy PEXMMI peanbHoro yacy. GDPR
knacudikye 306paxeHHs 06AnuuA Ta iHWy Giome-
TPUUHY iHGOPMaLiO AK 0COBAMBY KaTeropito AaHMUX
i3 AOAATKOBMMM 0BOMEXEHHAMM Ha iX BUKOPUCTAHHSA.

3abopoHa Ha 06pobKy BiOMETPUUHMX AQHMX BiA-
noBipHO A0 GDPR aie anwe y pasi, akwo ¢isnyHy
0coby iAEHTUdIKOBAHO UM MOXHA iAEHTUIKYBaTH.
TomMy NPUHUMNM 3aXMCTy AAHWUX HE 3aCTOCOBYHOTb
AO @aHOHIMHOI iHGOpMaLUii, 30kpema iHpopmaLi, Wo
He CTOCYETbCS $i3MUHOI 0CObOM, KOTPY IAEHTUDIKO-
BaHO UM MOXHa iAeHTUOIKyBaTH, ab0 NePCOHANAbHMX
AAHUX, SIKi CTAAM @HOHIMHUMMW y TakMi cnoci6b, Lo
cy6’eKTa AaHMUX HEMOXAMBO UM BinblLe HEMOXAUBO
iAeHTUOIKYBaTU. Y 3B’A3KY i3 UMM BUHWKaAE MNpo-
6AeMHe NUTaHHSA ineHTUdIKaLiT ocib 3a yMOB CBITO-
BOI MaHAEMil, KOAM BCi 3000B’A3aHi HOCUTU MaCKM
y nybaiuHMX Micusax. 3 opHoro 6oky, 36ip Ta 06pobka
306paxeHHss 0cobu y macui He € NOopyLIEeHHAM
BUMor GDPR w040 06p06K1 BIOMETPUUHUX AQHMX, A
3 iHWOro - Moxe 6yTu NiACTaBOI AAA HECAHKLiOHO-
BaHOro 36MpaHHA iHpopMalLii, SKa He HAaAeXUTb AO
6ioMeTPUUHMX AQHUX NPO 0coby, OAHAK TaKOoX € nep-
COHaAbHUMW A@HUMMU, K TO X0AQ, dirypa AHOAMHW,
0COOAMBI NOLIKOAXEHHS i TiAa.

Kpim Toro, Hesabapom TexHoAorii 3-D ApyKy A03-
BOAATb CTBOPIOBATM MacCKW Ha 0OAMYYS, LLO MOXE
NPM3BeCTM A0 3aMiHW OAHIEi 0cobu iHLLOD, TOMYy
BUKOPWUCTOBYBATU AaHi, 3ibpaHi 3 BUKOPUCTaH-
HSAM TEXHOAOTIM po3nidHaBaHHA 06AMUYSA, 3 METOHO
BU3HaUYeHHs 0cObU MpPaBOMNOpPYLUHUKA CAip 3abopo-
HUTU Ha 3aKOHOAABYOMY PiBHi. AIMCHO, TEXHOAOTIT
LI cnpursatoTb LWBMAKOMY MOLLIYKY MMOBIpHMX 36iriB,
OAHaK OCTaTouyHe pilleHHA npo Te, un bByaa 3Ha-
MaeHa neBHa ocoba, Mae NpUMMaTh AULLIE AFOAUHA,
a He MaluuHa.

CyuacHi AT-TexHoaorii posnizHaBaHHA 06AMYUSA
MOKM WO HE MOXHA Ha3BaTW HeynepepXeHUMMU,
OCKIAbKM 0B6AMYUST BiIAMX YOAOBIKIB PO3Ni3HAOTLCS
6iAbLI TOUHO, HiXX BiIAMX XIHOK, @ 3araAnoM po3ni3Ha-

BaHHA OiAMX 0OAMYUb TOYHILLE, HiX i3 TEMHOW LUKi-
poto. Mpobrema ynepeaxeHocTi € AMwe NobiyHo
NpPobAeMOt0, OCKIAbKM Hacamnepes BUKOPUCTAHHSA
TEXHOAOTIN po3ni3HaBaHHA 0OAMUYYA BUKAMKAE NPO-
6aemy 3axucTy dyHAQMEHTaAbHMX MpaB i CBOOOA
AOAMHWU. FK CBiAUMTb aHaAi3 CyAOBOI MPAKTUKK
y Pocincbkin ®epepadii, Brapa 3HaMLAa cnocib
06iliTM NpuMnMcKM 3akoHOAABCTBa LWWOAO 360py 6io-
METPUUYHUX A@HMX TiAbKM 3@ 3ropoto 0cib, MpocTo
3a3Havatou, Lo kKaMepu GiKkCytoTb He 3006padKeHHs
AOAEN, @ YMCTOTY Ta KiAbKICTb TPAHCMOPTY Ha BYAMLL.

He BUpIilLEHUM AMLLIAETLCA CbOrOAHI M MUTAHHA
BiANOBIAQABHOCTI 3a HECaHKLIOHOBaHE OAEPXaHHSA
iHpopMmaLji 3 6a3n BIOMETPUUHUX AQHUX, apKe TaKi
cuTyauii BXe HaaBHi. 3okpema, y 2020 p. komna-
Hito Facebook 3BMHyBaTMAM y 360pi BiOMETPUUHMX
AAHUX OcCib uepes Instagram LWASIXOM CTBOPEHHSA
«lwabAoHy 06AMYUSs», AKWMI HeOBMEXeHUI yac 36epi-
raetbcsi y 6asi AaHUX | BUKOPUCTOBYETLCS B TEXHOAO-
rii po3nisHaBaHHS 0H6ANYYS.

HenepepbauyBaHi coujanbHi HaCAiAKM  BUKO-
PUCTAHHSA  TEXHOAOTIM pOo3Ni3HaBaHHA 0OAMYYA
Ta HeobBMEeXeHi MOXAMBOCTI AN 3AOBXMBAHHA
npaBamMu AHOAMHM 3YMOBAIOKOTb HEOOXiAHICTb PO3-
pobKK BiAMOBIAHOT NPaBOBOI Ha3n y CTUCAI CTPOKM.
MOMUAKM Y KOMM'IOTEPHMX METOAAX MPUNHATTA
pilleHb LWOAO iAeHTU®IKaLii ocib MOXyTb AOPOro
KOLUTYBaTK CYCMIAbCTBY MNiA Yac BM3HAYEHHS 0CO6M
npaBoMnopyLLHWKa, MOPyLlyBatn MOAITUYHI Ta COL-
anbHi MpaBa ADAMHM Y NPOLECi peaai3auii npaBa Ha
yyacTb Y MOAITUUHMX 3iBpaHHSX. TakoX MOpPyLUEHHS
npaB CroOXWBauviB MOXe MaTh Micue y pasi BUKOPU-
CTaHHA TOProBUMW KOMMAHIAMM TEXHOAOTIM PO3Ni3-
HaBaHHS 06AMYYA 3 METOKD aBTOMATMUYHOrO MpPOCY-
BaHHSA (pPeKAaMyBaHHS) TOBapiB.

BaxAnBoto rapaHTiero peanizauil npaBa Ha
3axMCT MEPCOHANbHMX AQHUX € BCTAHOBAEHE y CT. 17
GDPR npaBo Ha cTMpaHHs (3abyTTa). 30kpema, BUAA-
AEHHSI KOHTPOAEPOM MEPCOHAABHUX AGHMX NpaLiB-
HUKa MicAA 3BiAbHEHHSI € 060B’A3KOBMM Ha BUMOTY
cyb’ekTa AaHWX, AKLLIO HEMAE iHLLOI 3aKOHHOI MiA-
CTaBMW AAS OMnpautoBaHHA. Ha Xaab, UMBIAbHE 3aKO-
HOAABCTBO YKpaiHW LWOAO 3axXMCTy MEePCOHaAbHMX
AAHUX He nepepbayae Takoro imMnepaTtMBHOrO npa-
BUAQ. CTpoKM 36epiraHHs NepcoHaAbHUX AAHMX
pernamMeHTyroTbCA Haka3oMm MiHictepcTBa  HOCTU-
i Ykpainu Bia 12 kBitTHA 2012 p. Ne 578/5 «[po
3aTBepPAXEHHS  [lepeniky TUMOBUX AOKYMEHTIB,
O CTBOPKOKOTLCA MiA Yac AIFABHOCTI AEpPXXaBHMUX
OpraHiB Ta OpraHiB MICLEBOro camMoBpPsAyBaHHS,
iHWIMX yCcTaHOB, MIANPUMEMCTB Ta opraHisauin, i3
3a3HaYeHHAM CTPOKiB 36epiraHHs AOKYMEHTIB» [8]
(Aani - Mepenik). CTpok 36epiraHHA AOKYMEHTIB BiA-
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AINY KaapiB i, BIANOBIAHO, NEPCOHAABHUX AAHUX CTa-
HOBMTb 75 pokiB. 3riaHo 3 N. 1.7 lepeniky CTpoKu
3b6epiraHHss AOKYMEHTIB € MiHIMaAbHUMM, iX He
MOXHa CKopouyBaTh. TakMM YMHOM, 3@ 3aKOHOAAB-
CTBOM YKpaiHM HEe AOMYCKaETbCH CTUPAHHA Nepco-
HaAbHUX AHMX NPaLiBHUKA 3@ MOro BUMOTOLO Y pasi
NPUNUHEHHA TPYAOBUX BIiAHOCHH.

KOHTPOAbL 32 AOAEPXaHHAM 3aKOHOAABCTBA
NpPO 3aXUCT NEPCOHAABHUX AAHMX B YKpaiHi MOKAa-
AEHO Ha YnoBHOBaxeHoro BepxoBHoi Papn Ykpa-
THM 3 MpaB AOAMHU, OAHAK 3@ BIACYTHOCTI B YKpaiHi
3aKOHOAABCTBA, fIKE PEryAroE BUKOPUCTAHHA CUC-
TEM BIAEOCNOCTEPEXEHHS, 3AIMCHEHHA HAAEXHOro
KOHTPOAID 3@ BUKOPUCTAHHAM BiIOMETPUUHMX AAHUX
0C06U CbOrOAHI € HEMOXAUBUM.

Y €BpoCcoro3i BUNaaKu NpUTArHEHHS AO BIAMOBI-
AanbHOCTI 3a nopylueHHss Bumor GDPR Bxe € ayxe
po3noBclopAXeHUMU. 3okpema, e y 2018 p. nep-
wur wrpad y po3mipi 200 000 WBEACLKMX KPOH 3a
nopyweHHs pernameHty GDPR otpumana LUBeuis.
MyHiuMnanbHa wWkoAa Mmicta LeanedTeo BUKOpPUC-
TOBYBaAa BiA€OKaMepy Ta CUCTEMY PO3ni3HaBaHHA
ocib AN BIACTEXYBAHHS MiCLE3HAXOAXEHHS YUHIB
L€ LUKOAM 32 AOMOMOIOHO TETIB, AOAATKIB AASI CMapT-
®OHIB i TexHoAOTIT po3ni3HaBaHHA ocib. 3a Aonomo-
ror0 KaMepu BIAEOCMOCTEPEXEHHA CUCTEMA iAEH-
ThdikyBana yuHs Ta pobuaa NomiTky y cucTemMi npo
HasABHICTb MOro y neBHOMY Kaaci. CAip 3ayBaxwuTu,
LLLO YYHi Ta 6aTbKM HapAAAM NMUCbMOBY 3roAy Ha 3acCTo-
CyBaHHS CUCTEMW BIAEOCMNOCTEPEXEHHS, OAHAK, Ha
AyMKy LLIBEACBKOrO ynpaBAiHHA i3 3aXUCTy AaHUX
(DPA), papa LWKOAM HE MOTA@ BUKOPUCTOBYBATH IXHIO
3roAY, OCKIAbKM YUYHI 3aAeXaTb BiA NPaBAIHHSA LLKOAM,
a Taka 3aAeXHICTb HE MOXe BU3HaBaTUCS IOPUANYHO
AAEKBATHO MPUYMHOIO AN 0OPOOKKU KOHPIAEHLLiN-
HUX NEPCOHAAbHUX AGHUX.

Y 2019 p. micbka papa Can-®paHuUMCKO yxBa-
AMA@ MOCTaHOBY, IKa 3aO0POHSAE MOAILii MiCTa BUKO-
PUCTOBYBATU TEXHOAOTiD pPO3MidHaBaHHSA 06AMYb.
Y MoptaeHai y 2020 p. Bnepwe y CLUA nosHicTio
3a60POHUAN BUKOPUCTOBYBATK TEXHOAOTIT po3ni3Ha-
BaHHS OCib y rpoMaACbKMX Micuax. Takox wTpadpu
3a MOPYLUEHHSA PErAAaMEHTY BXE OTPMMaAM KOpMo-
pauis Google (50 MmAH €BpoO), aBiakomMmnaHis British
Airways (204 mAH €BpO), Mepexa rotenis Marriott
(110 MAH €BpO), iTaniMcbKKIA onepaTtop 3B’A3ky Wind
Tre (16,7 MAH €BPO) TOLLIO.

Ha BupilleHHA 03HauyeHuXx MpPobremM y AOTOMY
2020 p. €Bponeicbkoto Komicieto Byro onpuAtoa-
HeHO «Biny KHUTY 3i LUTYYHOro iHTeAEeKTy. EBponen-
CbKWUM MiAXiA AO AOCKOHAAOCTI i poBipu» (“A White
paper on Artificial Intelligence - A European
approach to excellence and trust” [9]). BianoBiaHO

AO LbOr0 AOKYMEHTA CUCTEMM BiAEOCMOCTEPEXEHHS
3 MeToo 06pOOKM BIOMETPUUHMX AQHMX MOXYTb
BUKOPUCTOBYBATUCSH TIAbKM Y BUHSATKOBMX, HaAEX-
HUM UYMHOM OBIPYHTOBAHMX | apeKBaATHUX BUMNAA-
Kax Ha niactaBi 3akoHopaBcTBa EC abo HaujioHaAb-
HOro 3aKOHOAABCTBa. EBponelicbka Komicia Takum
YMHOM MoYana AMCKYCito Mpo Te, AKi MOXAMBI 06CTa-
BUHW MOXYTb BMMPABAATU TaKi BUHATKM Ta UM CAIA
i HA AKUX YMOBaXx AO3BOAATM BMKOPUCTAHHSA PO3Mi3-
HaBaHHS 0OAUYb Y TPOMAACBKMX MiCLSIX.

BHaCAIiAOK FPYHTOBHOMO BUBYEHHS LibOrO MUTAHHS
€sponericbka Kowmicis y kBiTHI 2021 p. onpuAroA-
HMA@ MPOMO3MUIT A0 PEFYASTOPHMX MPaBUA, SAKi
MatoTb CTBOPUTM YMOBU AN BE3NeYHOro 1 eTMYHOro
BUKOpuUCTaHHA LI B iHTepecax rpomaasaH €Bpoco-
to3y. 3 MeToro peryatoBaHHA cuctem LUy EBponent-
cbkomMy COKO3i MAAHYETLCS CTBOPWUTK CrieLianizoBa-
HWI opraH - European Artificial Intelligence Board,
AKMIM Byae dopmMyBaTU NEPEAIKU MPOAYKTIB i3 BMUCO-
KUM CTYMEHEM PU3UKY, BBOAUTU LLUTPADU 3a BUKOPU-
CTaHHSA pu3nkoBaHux cuctem LUI, npoBoanTU nepio-
AVUHI NEPEBIPKU AOAEPXKAHHA PETYAATOPHUX HOPM.

Y uux npaBuAax nepepbayarotbca  KpuTepii
3 OUIHKM PU3KKIB BUKOPUCTAHHA TexHoAorin LLUI.
3riAHO 3 HOBMMM NpaBuaamu Bei cuctemu LI, npwm-
3HauUeHi AN BUKOPUCTAHHS AASI BippaneHoi biome-
TPUYHOI ipeHTUdIKaUIT 0cib, BBaXaTUMyTbCA PU3K-
KOBaHWMMK Ta MNIAAATaTUMYTb MOMNEPEAHIA OLiHLUi
BIAMOBIAHOCTI perynaTopom. BucokoskicHi Habopwu
AAHUX | TECTyBaHHA AOMOMOXYTb NepeKoHaTucs,
LLO Taki CUCTEMM € TOUYHMMMW Ta BIACYTHIM AUCKPU-
MiHaUiHWI BNAMB Ha ocoby. BukopucTaHHA Bipaa-
AEHOT 6ioMeTpuyUHOI ineHTUIKaLIT B peXuMi peanb-
HOMO Yacy B 3araAbHOAOCTYMHMX MPUMILLEHHAX AAA
Linel NpaBoNoOPSIAKY CTBOPHOE OCODAUBI PUIUKM AAA
OCHOBHMX NpaB, 30KpemMa rAHOCTI AFOAMHU, NoBaru
AO MPUBATHOIO Ta CIMEMHOTO XWTTS, 3aXUCTY Nepco-
HaAbHUX AAHUX | HepMcKpUMiHaLi. Lle 3abopoHeHo
Yy NPUHUMNI, 38 KiAbKOMa BY3bKUMW BUHATKAMMU, AKi
CYBOPO BM3HauYeHi, 0bMeXeHi Ta pernaMeHTOBaHi.
BOHM BKAOUAIOTb BUKOPUCTaHHA AAS MPABOOXOPOH-
HUX LIAEW LIAeCNPSIMOBAHOIO MOLLYKY KOHKPETHMX
MOTEHLMHMX XEePTB 3AOUYMHIB, BKAKOUAKOUYM SHUKAMX
AiTEN; BiANOBiAb Ha 6€3M0CEPEAHIO 3arpo3y TEPAKTY;
BUSIBAEHHS Ta BCTAHOBAEHHA 0Cib, KOTPi BUMHUAM
TSXKKI BAOUUHN.

BUKOPUCTaAHHA TEXHOAOTIM AAA BipAaAeHoi bio-
METPUYUHOI ineHTUdIKaLIT 0Cib y pexumi peanbHOro
yacy B 3aranbHOAOCTYMHMX MICUAX AAS MPaBOOXO-
POHHMX OpraHiB AAA BYAb-AKOI i3 3a3HAUEHMX Linen
Ma€e BpaxoByBaTW Taki EAEMEHTHU:

1)xapaktep cuTyauii, WO MOPOAXYE MOXAUBE
BUKOPWUCTAHHS, 30KpeMa CepHO3HICTb, iIMOBIPHICTb
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i MacwTabu LWKOAM, 3aMOAISHOI 3@ BIACYTHOCTI BUKO-
PUCTaHHS CUCTEMMU;

2) HACAIAKM BMKOPUCTAHHA CUCTEMM AAA MpaB
i cBobHOA YCix 3auikaBAeHUX Ocib, 30kpema ix cep-
MO3HiCTb, IMOBIPHICTb i MacLLUTabu HaCAIAKIB.

Ao BCix cucteM po3ni3HaBaHHA eMoLii i biome-
TPUYHOI KaTeropmaauii 3aBxan ByayTb 3aCTOCOBYBa-
TUCSA KOHKPETHI BUMOTM LLOAO MPO30POCTi.

BUCHOBKM 3 AOCAIAKEHHA Ta NEepPCneKTUBH
NMOAAAbLUMX PO3BIAOK Y LbOMY Hanpami. Takum
unHoM, y EBponercbkoMy Cotosi Bxe po3pobAeHi
YiTKi npaBMA@ BUKOPUCTAHHS cuctem BiomeTpuu-
HOi ineHTMdIKaLiT ocib y pexumi peasbHOro 4acy.
3a3HaueHe CBiAUMTb MPO HEODOXIAHICTb MPUBEAEHHS
3aKOHOAABCTBA YKpaiHM MPO 3aXMCT NEPCOHAABHMX
AA@HMX AO BUCOKMX CTaHpAapTiB €Bpocotody. Cepea
NUTaHb, SIKi Hacamnepea MatoTb OyTM BU3HaAYeHi
Y UMBIABHOMY 3aKOHOAABCTBI YKpaiHu, CAip BiA3Ha-
UUTU TaKi:

- BUKOPUCTAHHA TEXHOAOTIM  po3ni3HaBaHHA
06AMYYSA MPaBOOXOPOHHUMW OpraHamMu Mae€ Bia-
6yBaTmCA Yy UiTKi BIAMOBIAHOCTI AO BUMOTI 3aKOHO-
AABCTBa YKpaiHM NpPO 3axMCT NEPCOHAABHUX AQHMX.
PilweHHsa npo ineHTUdIKaLiO 0cobu, NPUNHATE Ha
niACTaBi BUKOPUCTAHHSA TEXHOAOTIM PO3MNi3HaBaHHA

06AMYYS, HE MOXE BMKOPUCTOBYBATUCHA AK AOKa3
BMHW 0COBU;

- 0060B’AAI3KOBE AOBEAEHHSI AO Biaoma 0ocib
iHpopMaLii NPO BUKOPUCTAHHS TEXHOAOTI PO3Mi3-
HaBaHHA 06AMYYS;

- BMPILLEHHS HA 3aKOHOAABUYOMY PiBHI NMUTAHHA
npo 060B’A3KOBE OAEPXAHHSA 3roAn ocib Ha BMKO-
PUCTAHHSA TEXHOAOTM po3Ni3HaBaHHA 06AMYYA
Yy KOMEPLUIMHMX LiASX (Y pa3i pO3MilLLEHHA peKnamu,
NPOMOHYBAHHA KPEAUTIB TOLLLO)

- BBEAEHHS CUCTEMW KOHTPOAIO 38 3aKOHHICTIO
BUKOPUCTAHHS TEXHOAOTIM po3nidHaBaHHS 06AMYUSA
3 60Ky rPOMAACBKOCTI;

- po3pobKa HPUAMUYHUX MEXaHi3MiB 3abesne-
YeHHs1 3abopPOHK onpaLtoBaHHA NEPCOHAABHUX AQHUX,
O PO3KPMBaAKTb PacoBy UM ETHIUHY HAAEXHICTb,
MOAITUYHI MEePEKOHAHHS, PEAIrinHi UM dinocodebki
BipyBaHHS, UYAEHCTBO Y NPOGECIMHMX ChiAkax, onpa-
LFOBAHHSI FEHETUYHUX AAHMX, BIOMETPUUHUX AAHMX
AASE LA EAMHOT ipEHTUdIKALIT di3MUHOT 0COBU, AQHKX
CTOCOBHO CTaHy 3A0POB’Sl UM AQHMX MPO CTaTEBE XUTTA
di3nUHOI 0cobM UM i cekcyanbHOT OpiEHTALT;

- BCTAHOBAEHHS MiHIMaAbHOI  BipPOriAHOCTI
y pobOoTi TEXHOAOTIM po3nidHaBaHHS 06AMYYUS Ta rpa-
HUYHOrO CTPOKY 36epiraHHss 6iOMETPUUHMX AGHMX.
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FoHuapeHko BrapucnaBa OnekcaHApiBHaA

NPABOBE PErYAIOBAHHAI BUKOPUCTAHHSA TEXHOAON PO3MI3HABAHHA OBAMYYS

Y cTaTTi AOCAIAXKYHOTbCS MPOBAEMHI MUTAHHA NPABOBOIO PErYAHOBAHHSA CUCTEM PO3MNi3HaBaHHS 06AMYUS, SIKi CbOrOAHI
LUMPOKO BMKOPUCTOBYHOTLCA Y CBITi Ta B YKpaiHi. [poaHani3oBaHO AOCBiA PEFYAIOBAHHS 3aXMCTY MEPCOHAABHUX AQHUX
y 3aKOHOAABCTBI EC, Ae po3pobAeHi UiTKi NnpaBMA@ BUKOPUCTAHHA cucTeM BioMeTpUYHOI iaAeHTUdIKaLT 0CiO Y pexumi
peanbHOro yacy.

BianoBiaHO A0 3aranbHOro perrnameHTy 3axucty paHux (GDPR) GiomeTpuuHi paHi € 0COOAMBUM BUAOM NEPCOHaAb-
HUX A@HUX, OTPUMAHUX BHACAIAOK CNeLiaAbHOMO TEXHIYHOIO onpaLloBaHHSA, WO CTOCYETbCH Pi3UUHKUX, GI3IOAOTIYHUX YN
NMOBEAIHKOBUX 03HAK $i3UUHOI 0COOU, TAKUX AK 300paxXeHHA 0B6AMUYA UM AGKTUAOCKONMIYHI AQHiI, O AO3BOAAIOTb OAHO-
3HAYHO iAEHTUOIKYBaTU ab0o MIATBEPAXYHOTb OAHO3HAUYHY iAeHTUdIKaLI0 ¢idnuHOi ocobu. GDPR, 3a 3aranbHUM MPUH-
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umMnom, 3abopoHsie 06pobKy HIOMETPUUHKX AGHMX Y PEXMMI peanbHoro Yacy. GDPR kaacudikye 306paxeHHs 0bAnyus
Ta iHLWYy 6ioMeTpruUHyY iHdopMaLto K 0COBAUBY KaTeEropito AAHUX i3 AOAGTKOBMMU 0BMEXEHHAMM Ha iX BUKOPUCTAHHS.

BaxAnBOO rapaHTiero peanisalii npaBa Ha 3axMCT NEPCOHAAbHUX AQHWMX € BCTaHOBAeHe y cT. 17 GDPR npaBo Ha
CTMpaHHA (3abyTTa). 30KpeMa, BUAAAEHHS KOHTPOAEPOM NEPCOHAAbHUX AAHUX NPAaLLiBHMKA MiCAS 3BiAbHEHHS € 060B’SA3-
KOBWM Ha BUMOTY Cyb’EKTa AaHMX, SIKLLO HEMAE iHLLOT 3aKOHHOI MIACTaBM AAA ONPaLtOBaHHSA. Ha XaAnb, UMBIAbHE 3aKO-
HOA@BCTBO YKpaiHM LLOAO 3aXMCTy MEPCOHAAbHUX AAHWX He nepeabayae Takoro iMnepaTMBHOIO NpaBUAa.

Y €BpOCOI03i BUNMaAKM NPUTArHEHHS AO BiANOBIAGABHOCTI 3a ropyLueHHs Bumor GDPR Bxe € ayxe po3noBcroaxe-
HUMMU. B YKpaiHi KOHTPOAb 32 AOAEPXXAHHAM 3aKOHOAABCTBA NPO 3aXMCT MEPCOHAAbHUX AQHWX MOKAAAEHO Ha YNOBHOBa-
XeHoro BepxoBHOI Paam YKkpaiHu 3 mpaB AHOAMHM, OAHAK 3a BiACYTHOCTI B YKpaiHi 3aKOHOAABCTBA, KOTPE PETYAKOE BUKO-
PUCTaHHSI CUCTEM BiAEOCMOCTEPEXEHHS, 3AIMCHEHHS HAAEXHOIO KOHTPOAID 3@ BUKOPUCTAHHAM BIOMETPUYHMX AQHMX,
OAEPXaHMX 3a iX AOMOMOIO, CbOTOAHI € HEMOXANUBUM.

BianoBiaAHO A0 BiAOT KHWUIMM 3i LUTYYHOTO IHTEAEKTY CUCTEMM BIAEOCMOCTEPEXEHHA 3 METOK 06POOKM BioMETPUYHMX
AQHUX MOXYTb BUKOPUCTOBYBATUCA TIAbKW Y BUHATKOBUX, HAAEXHWM YMHOM OBIPYHTOBAHMX | aAeKBaTHUX BUMAAKaX Ha
niacTaBi 3akoHopaBcTBa €C ab0o HaLiOHAaAbLHOIO 3aKOHOAABCTBA.

3riAHO 3 PEryAATOPHUMHK NpaBrAaMKU EBPONencbKoi Komicii BCi CUCTEMM LLITYYHOTO iIHTEAEKTY, MPU3HAUYEHI AN BUKO-
PUCTaHHS AASI BiAAGAEHOI BiIOMETPUUHOI ineHTUdIKaLIT 0Cib, BBaXatOTbCs PUMKOBAHWMU Ta MIAAATAKOTb NMOMNEPEAHin
OLjiHLi BiANOBIAHOCTI peryasTopom. BUKopUCTaHHA BiapaneHoi BioMeTpuYHOT ineHTUdIKaLLT y pexrMi peaAbHOro yacy B
3araAbHOAOCTYMHUX NMPUMILLEHHSAX AAS LIAEM MPaBONOPAAKY 3aB0POHAETLCA Y NPUHLMMI, 3@ KiAbKOMa BY3bKMMW BUHAT-
KaMM, siKi CyBOpPO BM3HaueHi, 0bMexeHi Ta pernameHToBaHi. BOHU BKAKOUAOTb BUKOPUCTAHHSA AASS MPABOOXOPOHHMX
LiAEN LiinecnpsIMOBAHOIO MOLLYKY KOHKPETHWUX MOTEHLLIMHMX XEPTB 3A0OUMHIB, BKAKOUAIOUM 3HUKAKX AiTEN; BIANOBIAb Ha
6e3nocepeaHto 3arposy TepaKkTy; BUABAEHHS Ta BCTAHOBAEHHS 0CiO, KOTPI BUMHUAM TSKKI 3AOUMHM.

3pobAEHO BUCHOBOK NPO HEOOXiAHICTb NPUBEAEHHA 3aKOHOAABCTBA YKpPaiHW MPO 3aXMCT MePCOHAAbHMUX AQHUX AO
BMCOKKX CTaHAAPTIB EBPOCOIO3Y.

KArouoBi cnoBa: TEXHOAOTISI po3Mni3HaBaHHS 06AMYUSI B PEXMMI peanbHOro yacy, 6ioMeTpUUHi AaHi, NpaBoBe pery-
ANOBaHHS, 3aXMUCT NEPCOHAABHUX AQHMX, LUTYYHUIN IHTEAEKT.

Goncharenko Vladyslava

LEGAL REGULATION OF THE USE OF FACE RECOGNITION TECHNOLOGIES

The article examines the problematic issues of legal regulation of facial recognition systems, which are now widely
used in the world and, in particular, in Ukraine. The experience of regulation of protection of personal data in the EU
legislation is analyzed, in which clear rules for the use of biometric identification systems in real time are developed.

According to the General Data Protection Regulation (GDPR), “biometric data” means personal data resulting from
specific technical processing relating to the physical, physiological or behavioural characteristics of a natural person,
which allow or confirm the unique identification of that natural person, such as facial images or dactyloscopic data.
The GDPR, as a general principle, prohibits the processing of biometric data in real time. The GDPR classifies facial
images and other biometric information as a special category of data with additional restrictions on their use.

An important guarantee of the realization of the right on protection of personal data is established in Art. 17 GDPR
right to erasure (forgetting). In particular, the controller’'s removal of an employee’s personal data after dismissal is
mandatory at the request of the data subject, unless there is another legal basis for processing. Unfortunately, the
civil legislation of Ukraine on personal data protection does not provide for such an imperative rule.

In the European Union, prosecutions for breaches of GDPR are already very common. In Ukraine, the Commissioner
for Human Rights of Ukraine is responsible for monitoring compliance with the legislation on personal data protection.
However, in the absence of legislation in Ukraine regulating the use of video surveillance systems, proper control over
the use of biometric data obtained with their help is currently impossible.

According to the White Paper on Artificial Intelligence, video surveillance systems for the processing of biometric
data may be used only in exceptional, duly justified and adequate cases on the basis of EU or national legislation.

According to the regulatory rules of the European Commission, all artificial intelligence systems intended for use
for remote biometric identification of persons are considered risky and are subject to prior assessment of compliance
by the regulator. The use of real-time remote biometric identification in public premises for law enforcement purposes
is prohibited in principle, with a few narrow exceptions that are strictly defined, limited and regulated. These include
the use for law enforcement purposes of a targeted search for specific potential victims of crime, including missing
children; response to the immediate threat of a terrorist attack; or identifying of a person commited serious crime.

It is concluded that the legislation of Ukraine on personal data protection have to be harmonized with high
standards of the European Union.

Key words: real-time remote biometric identification technology, biometric data, legal regulation, personal data
protection, artificial intelligence.
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LEGAL REGULATION OF E-COMMERCE IN THE EUROPEAN UNION

Formulation of the problem. Gradually, a new
concept of “e-commerce” appeared and became
established in business and legal practice, but
the legal basis for regulating e-commerce rela-
tions in the world is just beginning to be cre-
ated. At the level of international organizations
and legislation of some countries only since
the 90s of the twentieth century. Work began on
the adoption of comprehensive regulations on
the regulation of relations arising from the com-
mission of legal acts through telecommunications
networks, which is associated with the complexity
and novelty of e-commerce.

The state of research of the topic. Relation-
ships on the use of electronic documents, electronic
digital signatures, e-commerce (trade) are studied
in the works of: M. Dutov, S. Petrovsky, A. Baranoy,
A. Chuchkovskaya, O. Stepanenko, |. Balabanoy,
A. Vershinin, I. Zhilinkova, M. Braginsky, V. Kopylov,
V. Naumov, A. Tedeev, A. Shamrayev and others.

The aim of the article is a scientific and theoret-
ical study of the legal relationship of e-commerce,
the legal regime of electronic documents and elec-
tronic digital signatures at the supranational level
in the EU given the formation of the information
society and the use of new information and com-
munication technologies.

Presenting main material. The modern world
economy is currently at the stage of formation
of the information society under the influence
of the development of information technologies,
the latest means of communication, the promo-
tion of the global Internet. E-commerce involves
the conclusion of commercial contracts online
using electronic means of communication. It is,
first of all, about the promotion of goods or services

on the market through the global Internet, as well
as settlements using electronic payment systems.
The e-economy (web economy) deals with digital
data and includes ways to make a profit using
the Internet. The components of the electronic
economy (web economy) are: Online stores, Online
media, online advertising, online entertainment,
etc. Legal regulation of this segment of the world
economy is complicated by the rapid change
of technology and the high level of globalization
of economic relations. The EU has an e-Europe
program aimed at the widespread use of the latest
information technologies by EU citizens, the for-
mation of new, unified supranational legislation
at the EU level. The main principles of legal reg-
ulation of e-commerce in the EU include, in par-
ticular, the following: implementation of the prin-
ciples of the internal market in ensuring the free
movement of information society services; ensur-
ing respect for human rights and freedoms in
the use of the latest means of communication;
innovative business development and investment
in research; observance of consumer rights in
e-commerce.

Since 1996, e-commerce legislation has been
in place in the EU. In 1997, the European Com-
mission adopted the European E-Commerce Initia-
tive, and later in 2000, the EU Directive on certain
aspects of information society services and e-com-
merce in the internal market (the E-Commerce
Directive) was adopted. This Directive is based on
the principles of the EU internal market, in partic-
ular the freedom of establishment and the free-
dom to provide services, as well as the provisions
on the harmonization of national laws. The Direc-
tive states that the fragmentation of national leg-
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islation may create obstacles to the development
of the information society, as well as fail to ensure
adequate protection of the rights and interests
of individuals and legal entities. That is why it is
necessary not only to harmonize the current legis-
lation in the field of electronic commerce, but also
to ensure uniform legal regulation in this area [1].

The 2000 EU E-Commerce Directive provides
for the development of the EU internal market for
information society services (services provided
atthe customer’sindividual request (distance), usu-
ally for a fee, by electronic transmission and stor-
age). In addition, there are services for providing
search and information online, providing access
to databases, transmission and storage of infor-
mation, exchange of commercial correspondence.
According to the Directive, EU member states may
not restrict the provision of information society ser-
vices within the EU. EU law establishes the principle
of responsibility of the country of origin of the ser-
vice. The Directive applies to services provided by
suppliers from the territory of the EU and does not
apply to services provided from the territory of third
countries. It is important in this context to deter-
mine the country from which the service is pro-
vided. The Directive, taking into account the case
law of the Court of Justice, understands the place
of establishment of the service provider - the place
of actual economic activity, which should provide
for the establishment of a commercial enterprise
for an indefinite period. According to this rule,
the location of the service provider is not the actual
location of the data of its website, but the center
of its actual economic activity, ie the place from
which the provision of relevant services [2].
The implementation of the principles of the EU
internal market is that the provision of information
services does not require prior permission from
public authorities. In this case, the service pro-
vider must provide constant access to information
about yourself, in particular, brand name, location,
e-mail address. The issue of taxation of economic
activity on the Internet remained outside the scope
of the Directive.

The EU e-Commerce Directive contains provi-
sions relating to contracts concluded electroni-
cally, in particular through the Internet. According
to Article 9 of the Directive, EU Member States
must exclude from national law requirements
for the form of contracts which prevent the use
of electronic contracts. In addition, the Directive
obliges EU member states to remove obstacles to
the implementation of contracts electronically at all

stages: from discussion and conclusion to the stor-
age of their electronic originals [3].

The general principle of regulating contracts
concluded electronically is defined as legal non-dis-
crimination solely on the basis of their “virtuality”.
Thus, it is necessary to give electronic contracts
the legal force that exists for contracts concluded in
the traditional way. However, the Directive does not
remove restrictions on transactions via the Inter-
net. The national laws of the EU member states
may set certain requirements for such agreements,
but only those that can be fulfilled in a digital envi-
ronment: requirements to ensure the identification
of the person who signed the document and guar-
antees the invariability of the document sealed with
an electronic digital signature. In addition, restric-
tions may apply to contracts when it is necessary to
notarize them [4].

The EU E-Commerce Directive states that EU
legislation in the field of consumer protection also
applies to e-commerce. Under EU law, advertising
letters, commercial messages (spam), which are
receivedinlarge numbersbyconsumers,areaninva-
sion of privacy and cause objections. At the same
time, on the other hand, it is one of the effective
ways to promote goods and services on the Internet,
which, among other things, promotes the develop-
ment of e-commerce. In EU Member States where
commercial communications are allowed, opt-out
filters should be developed to ignore disinterested
users. In this case, such e-mails should contain
the necessary elements to facilitate such disre-
gard by users, and the receipt of such messages
should not be accompanied by additional costs for
users [5]. Since 2001, the European Commission
has launched a debate on the development of EU
contract law, which also includes issues related
to the legal regulation of electronic contracts,
which are designed to facilitate the conclusion
of cross-border contracts.

The problem of recognizing “electronic con-
tracts” along with contracts set out on physical
media concerns issues of private international law,
as transactions concluded via the Internet con-
tain a foreign element, ie the question arises as to
which law should be applied. Under EU law, the prin-
ciple of autonomy of the parties applies, accord-
ing to which the parties have the right to choose
the right applicable to their contract. In the absence
of the consent of the parties, the law of the coun-
try most closely connected with the transaction
shall apply. In the process of preparing the draft EU
Directive on e-commerce, the European Commis-
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sion proposed to establish a conflict of law between
the law of the country of the service provider, but
such a proposal was not accepted by consumer
protection societies [6].

Equally important is the issue of international
jurisdiction. Under current EU law, in the event
of a dispute between a consumer of a service from
one EU Member State and his supplier from another
EU Member State, the consumer must go to court
in his place of residence. This can lead to signif-
icant costs for service providers and the need to
sue in different countries. As the Directive obliges
EU Member States to encourage the development
of alternative dispute resolution, it is interest-
ing to establish a European Extrajudicial Network
(EEJ-Net), which should be used as a place to
resolve conflicts between consumers and informa-
tion service providers. The development of elec-
tronic means of communication has necessitated
the introduction of electronic signatures and related
services related to their legal registration and rec-
ognition. This institute aims to overcome existing
barriers to the use of electronic means of com-
munication and e-commerce. At the same time,
clear legal regulation of the use of electronic signa-
tures will help increase trust in them, and, accord-
ingly, the introduction of new technologies. Legal
unregulated electronic signatures are the reason
for the lack of established conceptual apparatus
and terminology in this area [7].

Given the complexity and novelty of the rela-
tionship that arises when making transactions via
the Internet, in 1996 the UN Commission on Inter-
national Trade Law (UNCITRAL) adopted the Model
Law “On E-Commerce”, and in 2001 the Model
Law “On Electronic Signatures”. The reason for
the development of these laws was the emergence
of new means by which the parties exchange infor-
mation with each other, using modern methods
of communication when concluding transactions.

These model laws are designed to serve as
a model for assessing and updating the laws
of the world and the practice of their application in
the field of trade relations using modern methods
of communication. These model laws contain gen-
eral principles for regulating e-commerce and elec-
tronic signatures and are the minimum standards
for regulating transactions committed electroni-
cally. The need for legal regulation of electronic sig-
natures is due to the fact that in the era of global
informatization, it is difficult to solve any problems
without modern means of signing documents that
legally formalize the conclusion of legal acts [8].

The European Union, given the importance
of the problem of legislative regulation of electronic
digital signatures, has considered the regulation
of relations arising from the conclusion of trans-
actions electronically. In 1999, the EU Directive
Ne 1999/93 / EC “On the procedure for the use
of electronic signatures” was adopted, according to
which an electronic signature is data in electronic
format that is attached to or logically related to
other electronic data and is a method establishing
authenticity (Article 2). Special legal regulation is
provided for an electronic signature, which must
meet the following criteria: be uniquely associated
with the signatory; be able to identify it; to be cre-
ated on the basis of the means which are under per-
sonal control of the signatory; be linked to the data
to which it relates in such a way that any further
change in the data can be detected. The rapid
technological development and the global extrater-
ritorial nature of the Internet are the foundations
of the ideology of openness to various technologies
and services related to the conformity of the origi-
nal data, including through electronics.

Electronic signatures have become widespread
in various fields of human activity, which has led
to the development of new products and services
related to them. The definition of such prod-
ucts and services cannot be limited to the issu-
ance of certificates and work with them. It also
applies to registration services, time stamping,
instructional services, computer-related services,
electronic signature consulting services [9].
The EU internal market enables certification ser-
vice providers to work with foreign clients, which
increases their competitiveness and opens up
new prospects for consumers and businesses to
securely exchange information and trade across
borders by electronic means. An important factor
is the provision of certification services by gov-
ernment organizations and individuals, provided
they comply with national legislation. EU member
states must ensure proper conditions for maintain-
ing the competitiveness of providers. An import-
ant factor is the EU Directive on electronic signa-
tures to establish a balance between the needs
of consumers and businesses [10]. The Directive
sets out the requirements for security features for
signature reproduction, which obliges EU Member
States to develop and implement such devices in
a timely and effective manner.

The EU Directive is a significant contribution to
the use and legal recognition of electronic signa-
tures at EU level. Legal regulation is not required
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for electronic signatures used to secure relation-
ships based on a voluntary basis. The Directive
states that it is not aimed at harmonizing national
rules relating to contract law. The provisions
of the Directive concerning the legal force of elec-
tronic signatures must comply with the require-
ments of the national legislation of the EU Member
States in this area [11].

The EU is currently harmonizing the crite-
ria for the legal validity of electronic signatures.
The national law of the EU member states sets
requirements for ensuring the legal force and iden-
tity of electronic signatures, in particular, electronic
signatures based on modified certificates (elec-
tronic certificates linking the data of signature verifi-
cation with the subject and confirming their identity)
are used. to ensure a higher level of protection [12].
The EU directive is designed to promote the use
of electronic signatures, as well as their legal recog-
nition. It creates the legal basis for electronic signa-
tures and certification services for the introduction
of electronic signatures in the EU internal market.
The Directive contains provisions on organizational
and legal issues of access to the electronic services
market. EU member states create the conditions
for the organization of an effective system of con-
trol over the activities of certification service provid-
ers on their territory and are responsible for issuing
valid certificates. In accordance with the principles
of the internal market, EU member states must
ensure the free distribution of electronic signature
products in the internal market.

The wider dissemination of electronic methods
of authenticity requires that electronic signatures
be recognized as evidence in legal proceedings in
EU Member States. Legal recognition of electronic

signatures should be based on objective criteria
and not be linked to the authority of a particular
provider. According to Art. 5 Directives Member
States should create conditions under which elec-
tronic signatures with secure signature-creation
devices and certificates would comply with the legal
requirements for signatures under information sub-
mitted in electronic form similar to handwritten sig-
natures on paper. The legal force of an electronic
signature cannot be denied simply because it has
an electronic form of expression.

The EU Directive contains recommendations on
the proper certification of electronic signatures. It is
provided that in the process of certifying signatures
it is necessary to ensure: compliance of the data
specified in the certificate with the data confirm-
ing the signature; confirmation of the authenticity
of signatures and their correct presentation for
confirmation; the ability to establish the content
of signed data; confirmation of the authenticity
of the certificate during the certification of the sig-
nature; correct display of the result of confirmation
and identification of the signatory; the ability to
detect changes related to the security of the signa-
ture certificate.

Conclusions. At the legislative level in the EU
there are provisions for the use of the latest infor-
mation technologies that ensure the use of elec-
tronic documents and electronic digital signatures,
the purpose of which is to harmonize the interests
of EU member states, legal entities and citizens. EU
directives in the field of e-commerce are designed
to ensure maximum protection of the right to infor-
mation and to ensure information security for
the normal development of the information society
and the stabilization of economic life.
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LEGAL REGULATION OF E-COMMERCE IN THE EUROPEAN UNION

The research is based on current legislation of EU. On the grounds of this documentary basis the notion of e-com-
merce is analyzed, legal relationships related to this notion, the use of electronic documents and electronic signa-
tures is discussed.

At the legislative level in the EU there are provisions for the use of the latest information technologies that ensure
the use of electronic documents and electronic digital signatures, the purpose of which is to harmonize the interests
of EU member states, legal entities and citizens. EU directives in the field of e-commerce are designed to ensure
maximum protection of the right to information and to ensure information security for the normal development of the
information society and the stabilization of economic life.

Gradually, a new concept of “e-commerce” appeared and became established in business and legal practice, but
the legal basis for regulating e-commerce relations in the world is just beginning to be created. At the level of inter-
national organizations and legislation of some countries only since the 90s of the twentieth century. Work began on
the adoption of comprehensive regulations on the regulation of relations arising from the commission of legal acts
through telecommunications networks, which is associated with the complexity and novelty of e-commerce.

The rapid technological development and the global extraterritorial nature of the Internet are the foundations of
the ideology of openness to various technologies and services related to the conformity of the original data, including
through electronics.

The modern world economy is currently at the stage of formation of the information society under the influence of
the development of information technologies, the latest means of communication, the promotion of the global Inter-
net. E-commerce involves the conclusion of commercial contracts online using electronic means of communication.
It is, first of all, about the promotion of goods or services on the market through the global Internet, as well as settle-
ments using electronic payment systems. The e-economy (web economy) deals with digital data and includes ways to
make a profit using the Internet. The components of the electronic economy (web economy) are: Online stores, Online
media, online advertising, online entertainment, etc.

Key words: electronic commerce (e-commerce), electronic digital signature, electronic document, European
Union (EU).

MeHco IpuHa BoropumupiBHa

EAEKTPOHHA KOMEPLIAl Y EBPONENCbKOMY COHO3I: TPABOBE PEIYAIOBAHHS

Ha niactaBi 3akoHopaBcTBa EC NPOBEAEHO aHaAI3 NOHATTA «eAEKTPOHHA KOMEPLis», BUSHAUEHI NpaBOBiAHOCUHMU,
AKi CTAHOBAATb Lie NOHATTH, AOCAIAKEHO MOHATTA T8 BUKOPUCTAHHA EAEKTPOHHUX AOKYMEHTIB Ta EAEKTPOHHMX MiANUCIB.

Y €C Ha 3aKOHOAABYOMY PiBHi 3aKPIiNAE€HiI MOAOXEHHS LWOAO 3aCTOCYBaHHA HOBITHIX iHGOPMaLLIMHUX TEXHOAOTIN, L0
3a6e3neuytoTb BUKOPUCTAHHSA EAEKTPOHHUX AOKYMEHTIB | EAEKTPOHHMX LMdPOBKMX MIANKUCIB, METO SIKMX € FaPMOHi3aLlis
iHTEpeciB KpaiH-YAeHiB EC, HOPUAMYHUX OCiB, rpoMapsH. AMpekTuBu EC y chepi eAeKTPOHHOI KOMepLi NOKAMKaHI
3a6e3neunTv MakCMMaAbHWUIA 3aXMCT NpaBa Ha iHpopMaLLito | rapaHTyBaTH iHpopMaLiiHy 6e3neky 3apAd HOPMAAbHOTO
PO3BUTKY iHGOPMALLIMHOIO CycniAbCTBa Ta cTabinizaLlii EKOHOMIUHOIO XMUTTS.

MocTynoBO y AIAOBIM i NpaBOBIM NPaAKTULI 3’ABUAOCA i 3aKPIMMAOCA HOBE MOHSATTS «€AEKTPOHHAa KoMepLis», npoTe
npaBoBa 6a3a AAS PEFYAIOBAHHSI BIAHOCUH EAEKTPOHHOI KOMEpLIi y KpaiHax CBiTy AULLE NOYMHAE CTBOptOBaTMCA. Ha
PiBHI MiXHapPOAHMX OpraHizaLili i 3aKOHOAABCTBA OKpPeMMX KpaiH cBiTy Avlie 3 90-x pp. XX cT. noyasacst pobora i3
NPUMAHATTA KOMMNAEKCHWX HOPMAaTUBHO-NPABOBUX aKTiB, NPUCBSYEHMX PEFYAFOBAHHIO BIAHOCWH, KOTPI BUHMKAKOTb MpuU
BUMHEHHI NPaBOYMHIB Yepe3 MepPeXi ENEeKTPO3B'A3KY, WO MOB’A3aHO 3i CKAQAHICTIO Ta HOBW3HOKO MPaBOBIAHOCWH
EANEKTPOHHOI KOMepLji.

LLIBUAKMI TEXHOAOTIUHWIA PO3BUTOK i FTANOBAAbHUI EKCTEPUTOPIaAbHUI XapaKTep Mepexi IHTepHET € 3acapamu ineonorii
BIAKPWUTOCTI AO PiBHOMAaHITHUX TEXHOAOTIM i MOCAYT, O HaAeXaTb A0 BCTAHOBAEHHS BIAMOBIAHOCTI AAQHUX OpUriHaAy, B
T. Y. 33 AONOMOTOt0 3aC06iB EAEKTPOHIKM.

CyuacHa cBiTOBa €KOHOMiKa HWHI nepebyBaE Ha CTaAii CTAHOBAEHHS iIHGOPMALIMHOIO CycniAbCTBa MiA BMAMBOM
PO3BUTKY iHGOPMALLIHWUX TEXHOAOTIM, HOBITHIX 3aC00iB 3B’s13KY, MPOCYBaHHSA rA0baAbHOI Mepexi IHTepHeT. EAeKTpoHHa
(Kkomepuist) TopriBAS MoOB’si3aHa 3 YKAAQA@HHSIM KOMEPLIMHWX AOFOBOPIB Y PEXWMiI OHAAMH i3 BUKOPWUCTAHHAM
ENEKTPOHHWX 3acobiB 3B'A3Ky. MaeTbcs HacaMnepea Npo NPOCyBaHHS TOBapy UM HAA@HHS MOCAYTM Ha PUHKY 3a
AOMOMOrO0 rAobanbHOT Mepexi IHTEPHET, a TakoX 3AIMCHEHHS PO3PaxyHKIiB 3a AOMOMOIOK EAEKTPOHHMX MAATIXKHUX
cucTeM. EneKTpoHHa ekoHOMIKa (BeB-eKOHOMIKA) onepye 3 UMdPOBUMKU AAHUMU Ta BKAKOUAE B cebe crnocobu oTpMMaHHS
NPUOYTKY i3 BUKOPUCTAHHSAM Mepexi IHTepHET. CKAQAOBOK UYaCTUHON EAEKTPOHHOI EKOHOMIKK (BEB-€KOHOMIKM) €:
IHTepHeT-Mara3uHu, IHTepHeT-3MI, OHAaMH-pekAaMa, OHAAMH-PO3Baru Ta iH.

KarouoBi cnoBa: eneKTPOHHA KOMEPLLSl, EAEKTPOHHUM AOKYMEHT, EAEKTPOHHMIA UMPPOBUIA MiaNnc, EBPONENCbKNIA
Coto3 (EC).
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3ATAZIbHA XAPAKTEPUCTUKA AONYCTUMOCTI
TA AOCTOBIPHOCTI ENEKTPOHHUX AOKA3IB
Y 3AKOHOAABCTBI MANTAU3II TA PECNYBTIKU CIHTANYP

MoctaHoBka npobaemu. CypoBa pedopma
B YKpaiHi CyTTEBO BMAMHYAQ Ha UMBIAbBHE CYAO-
ynHcTBO. 15 rpyaHs 2017 p. novana AiSTM HOBa
pepakuifa LIMBIABHOrO MpoOLECYaAbHOTO KOAEKCY
YKpaiHK1, y AKOMY 3HauHWX 3MiH 3a3HaB IHCTUTYT
AOKa3yBaHHA, 30KpemMa Cnocobu AOoKasyBaHHS
AONOBHEHO EAEKTPOHHUMU AOKa3aMU, O HaA3BU-
YaHO NO3UTUBHO BNAMHYAO Ha PO3BWUTOK MPaBOBOI
cuUcTeMU YKpaiHu.

Mpote y BiAbLLOCTI KpaiH CBITYy Taki MOAOXEHHS
no-pisHomy nepepdayeHi y 3aKOHOAABUMX aKTax.
Y Halwin cTaTTi 3BEPTAETbCH yBara Ha 3akOHOAAB-
CTBO TakWx KpaiH, Ak Manaigia ta Pecnybaika Cin-
ranyp, y AKMx i3 KiHUA MUHYAOTO CTOAITTS YK€ BUKO-
PUCTOBYIOTbCA HOPMM, LLO PETYAIOHOTb EAEKTPOHHI
AOKa3u y UMBIABHOMY MPOLIECI.

AAs YkpaiHK, B 3aKOHOA@BCTBI AKOI AMLLE HELLO-
AABHO 3'AAIBUAUCH MOAOXKEHHSA LLOAO EAEKTPOHHMUX
AOKaziB, Oyae Hap3BMYAMHO MO3UTMBHO BMBYATH
Ta 3anpoBapXyBaTW MEBHI acnekTtn pernameHTta-
Lil eAEKTPOHHUX AOKa3iB i3 3aKOHOAABCTBa TaKMUX
BMCOKO KOMM'OTEPU30OBAHUX KpaiH, AK Pecnybaika
CiHranyp i Manausis.

CtaH AOCAIAKEHHA TemM. [lMTaHHAM AOKa-
3iB i AOKa3dyBaHHA Yy UMBIAbHOMY npoueci 3anma-
AMCSst barato AOCAIAHMKIB, 30Kpema H.HO. loaybesa,
I.B. AHapoHoB, B.B. Mactok, P.B. TepTulHikoBa,
C.A. ®ypca, T.B. Lopa 1a iH. [MpoTe BUKOPUCTAHHS

3apybixXHOro AOCBiAYy, 0COOAMBO TakuX KpaiH, sK
Pecnybaika CiHranyp i Manaansia, BiTYM3HAHUMMU
HaykoBUAMMW He OYAO BWCBITAEHO, LIO BWMAarae
3BEPHEHHSA AO X AOCBIAY.

MeToto crtaTtTi € aHani3 3akoHopascTBa Pec-
nyoniku CiHranyp i Manansii LWoA0 AOMYCTUMOCTI
Ta AOCTOBIPHOCTI E€AEKTPOHHUX AOKa3iB y UMBIAb-
HOMY NpPOLECI.

BuUKknap OCHOBHOro martepiany AOCAIAKEHHA
3 NOBHUM O6I'PYHTYBaHHAM OTPMMaHUX HAYKOBUX
pe3yAbTaTiB. |CTOPIA peryAoBaHHA AOKa3iB y CyAO-
BoMy npoueci Pecnybaiku CiHranyp (aani - CiHranyp)
po3nounHaeTbes 3 1893 p., koA 6yB BUAAHWI YKa3
Ne 3 «[1po pAoKa3sw», WO HabpaB UMHHOCTI 1 AMMHA
1893 p. BnpopoBX CTOpiy4Ya y LEn yka3 BHOCH-
AMCA NMOMNPaBKK, NPOTE KapAWHAaAbHI 3MiHW Bipby-
AMCb Yy 1997 p., KoAan 3akoHoM Ne 7 Bip 25 cepnHs
1997 p. «[1Ipo BHECEHHA 3MiH | AOMOBHEHbL» YKas3
HabyB CTaTycy 3aKOHY i € YAHHUM AOCI 3i 3MiHaMMU
i AONOBHEHHAMM Bip 06 TpaBHA 2019 p.

Y cT. 3 Lb0oro 3aKoHy BCTAHOBAKOETLCH BU3HAUEHHS:

«AOKa3sn BKAOUAKOTb —

a. BCi 3aABM CBIAKIB, AKi CyA AO3BOAAE UM BUMaA-
rae 3pobuTU CTOCOBHO MWUTaHb, LLO PO3CAIAYHOTLCS:
TaKi 3aBU Ha3UBaKOTbCA YCHUMU AOKa3W;

b. BCi AOKYMEHTH, AKi A@HI AAA NEPEBIPKU CYAOM:
Taki  AOKYMEHTW Ha3MBalOTb AOKYMEHTAAbHUMM
AoKasamu» [1].
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HeBaXKo MOMITUTU, O TaKe BU3HAUEHHS MICTUTb
HU3KY HEAOAIKIB. A\OKa3W PO3yMitoTbCsl SIK 3acobu
AOKa3yBaHHSA, MPUYOMY TIAbKW B YCHIN i AOKYMEH-
TaAbHi dopMi. DopMarbHO BUNAMBAE, LLO MaTepi-
anbHi MPEAMETH, SKi PO3TAAAAIOTL y TEOPIT AK PEYOBI
AOKa3u, BUKAIOUYEHI i3 3araAbHOro nepeniky 3acobis
AOKagyBaHHA. LLle 0AHMM HEeAOAIKOM BW3HAYeHHSA
€ Moro obmexeHictb. Y 3akoHi NnpuainaeTbea yBara
npouecyanbHii opmi A0Ka3iB, ane He PO3KpMBa-
€TbCS iX 3MiCT, NpoTe cami No cobi NoKaszaHHA CBIA-
KiB UM TEKCT AOKYMEHTA € AULLIE cnocobom nepepadi
iHpopmauii npo dakxT [2].

Y 2012 p. y uen 3akoH BynO BHECEHO HU3KY
3MiH i AOMOBHEHb, WO CTOCYHOTbCHA EAEKTPOHHMUX
3anuciB. CT. 3 AONOBHMAACSA BU3HAUYEHHSIM MOHATTA
«ENEKTPOHHUI 3anuc, WO 03Ha4YaE 3anuc, Lo reHe-
pyeTbCA, nNepepaeTbes, OTPUMYETbCA abo 3b6epira-
€TbCS €AEKTPOHHWUMM, MarHiTHUMKU, ONTUYHUMWU YU
iHWKUMK 3acobamu B iHGOpMaLinHIA cuctemi abo
nepeaaroTbca 3 OAHIET iHGOpPMaLMHOI cucTeEMU A0
iHWwoi» [1]. Takox 6yAM BHECEHI 3MiHM Y BCi 5 po3ai-
AIB LbOr0 3aKOHY LLIOAO EAEKTPOHHMX 3aMuCiB.

Takox Mpu BULLOMY 3akOHOAaBYOMY opraHi CiH-
ranypy yTBOpHETLCA KOMITET 3 NpaBuA BIiAMOBIAHO
A0 3akoHy CiHranypy «[1po ciMenHe npaBoCyAAS»
2014 p., a BiANOBIAHO A0 M. a n. 2 cT. 36A 3aKoHy
«[lpo poKas3u» Len KomitTeT «Moxe 3MiHIoBaTU AesKi
MOAOXEHHS LbOro 3akoHy 6e3 LLIKOAM PO3AIAY AAA
CMPUAHHA BUKOPUCTAHHA EAEKTPOHHUX GanAOBUX
AOKYMEHTIB Yy cyAi» [1].

3riaHo 3i cT. 63 3akoHy CiHranypy «[1po aAoKkasu»
AOKa3u AINATBCA Ha NEePBUHHI Ta BTOPUHHI. Biano-
BIAHO AO CT. 64 NEepPBUHHUI AOKA3 — Lie caM AOKY-
MEHT, HaAaHWIM AN NEPEBIPKM CyAOM. Y CT. 65 Lboro
3aKOHy nepepbaveHo, WO BTOPUHHWUIA AOKa3 O3Ha-
yae i BKAKOYAE 3aBipeHi KomMii, YCHi NOBIAOMAEHHSA
CBiAKa, AKMK BauMB LEW AOKYMEHT, a TakoX Konii,
AKi 3pobaeHi abo 3icTaBAEHHI 3 OpuriHaAoM, TOLLO.

Y nosicHeHHi Ne 3 cT1. 64 nepepbayeHo, Lo, AKLO
KONist AOKYMeHTa y GOpMi EAEKTPOHHOIO 3aMncy TOYHO
BiAnOOpaxae Ler AOKYMEHT, TO LA KOMist € NEPBUHHUM
AOKa3oM. Kpim Toro, B . «a» CT. 64 MAETbCS Npo Te,
LLIO EAEKTPOHHWI 3annc, AKUM ABHO abo MNOCAIAOBHO
BMKOPWCTOBYBaBCS, 3anucaHui abo 36epiraetbcs
B KOMM'HOTEPHIN CUCTEMI (AOKYMEHTI), € NEPBUHHMUM
AOKA30M LibOro AOKyMeHTa. I «b» wjel cTaTtTi nepeaba-
yae, Lo, AKLLO EAEKTPOHHMI 3anunc He ABHO abo He
MOCAIAOBHO BUKOPUCTOBYBABCS, X0 | 3anncaHui abo
36epiraetbCa B KOMM'KOTEPHIN CUCTEMI (AOKYMEHTI),
TO TAKUI 3aMNKC € KOMIEK AOKYMEHTA i PO3rASIAQETbLCSA
AK BTOPUHHWI AOKA3 LIbOrO AOKYMEHTa.

AOKYMEHTM 3a 3araAbHMM MPaBUAOM MatoTb
6yTH MIATBEPAXEHHI NEPBUHHUMK AOKa3aMU, Kpim

BUMNAAKIB, nepepbaveHmx cT. 67: KOAU OpUriHaA 3Ha-
XOAWTbCA B 0OCi6, KOTPi He 3060B’sI3aHI MOro NoAaTH;
KOAM OPUTiHAA 3HULLEHUI abo MOLIKOAXKEHUM; KOAU
opuriHan € Ny6AIYHUM AOKYMEHTOM; KOAM OPUriHAA
Mag€ Taky NpupoAy, L0 MOro HEMOXAMBO AETKO Nepe-
Mmiwatu, Towo [1].

OTxe, y 3akoHopaBcTBi CiHranypy, He3Baxaruu
Ha CTPIMKKI TEXHIYHMI PO3BUTOK KpaiHW, BIAHOCHO
HELLIOAABHO 3’'SIBUAUCA MOAOXEHHST LLOAO EAEKTPO-
HHMX AOKa3iB y UMBIAbHOMY CYAOYMHCTBI. 3aKOH
«[Mpo pokasu» 1997 p. B UMHHIN pepakuii nepepba-
Ya€ MOXAMBICTb MOAQHHA EAEKTPOHHUX 3anuciB, SKi
reHepyroTbCs, NePeAAIOTbCS, OTPUMYIOTLCS abo 36e-
piratoTbCa EAEKTPOHHUMM, MarHiTHUMM, ONTUYHUMM
UM iHWKMMK 3acobamu B iHGopMaLinHil cuctemi abo
nepeaaroTbCa 3 OAHIET iHGOPMaLMHOI cUCTEMU AO
iHLLIOI. TaKi EAE€KTPOHHI 3aMMCK € OAHWUM i3 BUAIB AOKY-
MEHTaAbHMX AOKagiB y npoueci y CiHranypi. Akwo
KoMis AOKYMeEHTa y GOpMi EAEKTPOHHOro 3anucy
TOYHO BipOOPaxaEe Len AOKYMEHT, TO LSt KOMisl € nep-
BUHHUM AOKa30M i Moxe 6e3ymoBHO 6yTW nopaHa
AO cypy. LLLO6 eneKTpOoHHMI 3annc TOUHO Bipobpa-
XaB Len AOKYMEHT, EAEKTPOHHUI 3annuc Mae sIBHO
abo NocAiAOBHO BMKOpUCTOBYBaTUCA, Byt 3anuca-
HUM ab0 36epiratMca B KOMMN'HOTEPHIN CUCTEMI.

EAeKTpOHHI AOKa3M 3a 3aKoHoAaBCTBOM Manamsii
Nno3HayatoTb TUM AOKA3iB, LLLO FEHEPYHTbCA B EAeK-
TPOHHOMY BUIASIAI Ta AyXE 4acTO CTBOPHOHOTbCA 3a
AOMOMOrO0 KOMM'toTeEpa UM MalUWHU. EAEKTPOHHI
abo uMdpoBi AOKasu ponycTUMi B cyaax Manamsii
Ha niacTaBi po3ainiB 90A, 90B ta 90C 3akoHy npo
Aokasn 1950 p.

Mo-neplie, nepw HK PO3rAAHYTU, AK BU3Ha-
YatoTbCA EAEKTPOHHI AOKa3M cypamu  Mananaii,
PO3YMHO BMU3HAYUTU CaM TEPMIH «KOMM'toTep». Tep-
MiH «KOMM'tOTEP» BU3HAUYEHUM y PO3AiAT 3 3akoHy
npo Aokasn 1950 p. Ak «ByAb-AKWMIA NMPUCTPIN AAA
3anucy, 3b6epiraHHa, 06pobku, oTpumaHHA abo
BUPOOHMUTBA Oyab-AKOi iHGOpMaLii UM iHLIOro
mMatepiany, abo AAST BUKOHaHHA ByAb-KOT OAHOI ab0
AEKIABKOX i3 LUMX OYHKLUiM, Mia OGYAb-AKOK Ha3BOHO
abo onucom; i SKLO ABa abo biablue komMmn'toTepiB
BUKOHYIOTb BYyAb-IKy OAHY abo BiAblue 3 LUMX QYyHK-
LiM y NoeAHaHHI abo nocAipoBHO, abo SKMM-HebyAb
iHLWWMM YMHOM, SIK CMiAbHO, BOHW MOBUHHI PO3rAsipa-
TMCA K 0AMH KomM'toTepr» [3, ¢. 122].

Mo cyTi, dyHKUii KOMN'HOTEPA, WO NIANAAAOTb MiA
Aito 3akoHy npo pokasn 1950 p., € byab-Akoto abo
KiAbKOMa 3 HaCTYMHUX:

- 3anuc iHpopmaLii;

- 3b6epiraHHs iHbopmaLli;

- 06pobka iHdopmaLli;

- OTPUMMAaHHS iHGopMaLiT;
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- BUPOOBHMLTBO iHDOopMaLLi.

OTxe, bypb-ika iHdopMaLlis abo AOKYMEHT, chop-
MOBaHUIN TaknMM «KOMM'toTepom», byae cnpuiima-
TMCA AK «@AEKTPOHHWI AOKa3» Ha MiAcTaBi 3aKoHY
npo Aokasn 1950 p.

OCHOBHWM MUTaHHAM LLOAO EAEKTPOHHUX AOKa-
3iB € MOro AonyctTMmMicTb y cypax. Posaian 90A, 90B
Ta 90C nepepbavatotb AOMYCTUMICTb €AEKTPOHHMX
AOKasiB y cypax Manamsii. Po3ain 90A nepepbauae,
o B BYAb-IKOMY KPWUMiHAAbHOMY UM LMBIAbHOMY
npoueci AOKYMeHT, BUPOOAEHUI KoM toTePOoM, abo
3asBa, Ika MICTUTbCH B TAKOMY AOKYMEHTI, € Mpu-
MHATHUM SIK AOKa3 ByAb-AKOr0 BUKAAAEHOTO B HbOMY
baKTy, AKLLO AOKYMEHT 6yB BUrOTOBAEHUI KOMM'tOTe-
POM MiA Yac 3BUYANHOTO BUKOPUCTAHHS, HE3AAEXHO
BiA TOro, uM € ocoba, KoTpa NOAAE AOKYMEHT, BAAC-
HUKOM TaKoro AOKyMeHTa abo 3asBK, Uu Hi. Aekinbka
cnpas CTaBWAM MiA CYMHIB AOMYCTUMICTb KOMIM'tOTEP-
HUX AOKa3iB Y 3HAYEHHI UbOro po3ainy [4].

Y 3B’AI3KY 3 UMM CYAW BU3HAAU TPU Pi3HI TEPMIHN,
O O3HayaloTb 3HAYEHHS KOMM'IOTEPHUX AOKa-
3iB. Lle MoxHa nobauntn y Takux crnpaBax, Ak PP
v Lee Kim Seng [2013] 7 MLJ 844 (po3apyKiBka
Ha komn'totepi), PP v Ong Cheng Heong [1998] 6
MLJ 678 (Buxia Ha komn'totepi) Ta Ahmad Najib b
Aris v PP [2007] 2 MLJ 505 (komn'toTepHi AOKa3K).
Y cnpasi PP v Lee Kim Seng oapHWM i3 AOKasiB, Npo
AKi npeTbena, byan doTorpadii, 3pobaeHi uMdpoBoro
kamepor. Tum yacom y cnpasi PP v Ong Cheng
Heong pokasn 6yan y dopMi KOMM'HOTEPHOT PO3APY-
KIBKM MPO AaHi Ta npaBa BAACHOCTI Ha TpaHCNopT-
HWUI 3acib, BUPOOAEHOro KOMMN'HOTEPOM, LLO HaAe-
XWUTb KOPOAIBCbKIili Manan3incbKin NoAiuii. MopibH1Mm
ymMHoM, y cnpasi Ahmad Najib b Aris v PP 6yB 3BiT
xiMika, BUPOBAEHWIA KOMMN'IOTEPOM.

LLlo cToCcy€eTbCA CBIAYUEHHS i3 UYXMX CAIB, TO 3asiBa
UM GaKTU SIK CBIAUEHHS i3 UyXMX CAIB AN OCOOU, SiKa
pobuTb 3asBy, HE € AOMYCTUMOK B CYAi, OCKIAbKM
BOHa € 3asBOIO i3 APYroi cnpasu BIANMOBIAHO AO Npa-
BUAA MPO «Kpalli Aokasu» [5], oaHak po3ainmn 90A,
90B 1a 90C po3rAspatoTb K BUHATKKU 3i CBIAYEHHS
i3 UYXKMX CAIB, OCKIAbKM KOMM'FOTEPHO CHOPMOBaHI
AOKYMEHTH € MPUMHATHUMM Y cypaax 6e3 HeobXiAHOCTI
BUKAMKATU OPUTiHAAbHOIO TBOPLSA AOKYMEHTIB, o6
3aCBIAUYNTI BMICT AOKYMEHTIB. Po3ain 90A € BUHAT-
KOM i3 npaBuAa «CBIAYEHHS i3 UyXXMX CAIB» i NEPEA-
6auae, WO AOKYMEHT, BUPOOBAEHUI KOMMN'HOTEPOM,
abo 3afBa, AKa MICTUTbCS B TakKOMYy AOKYMEHTI,
€ NPUNHATHUM SIK AOKa3 Byab-ikoro ¢akTy, 3a3Ha-
YeHOro B HbOMY, HE3AAEXHO BiA TOro, UM € ocoba,
KOTPa MOAAE Taky caMy 3asiBy, aBTOPOM Takoro AOKy-
MeHTa abo 3aaBu. Llel po3ain CTOCYETbCS AK KPUMI-
HaAbHOrO, TakK i UMBIAbHOTO CYyAOUMHCTBA [6].

Tum yacom pospin 90B nepepbavae HeBIA EMHI
YaCTUHMK, LLO CAIA AOAATM AO BIiAMOBIAHWUX KOMM'tO-
TEPHWX AOKA3IB, 3rAHO 3 SSKMMUK CyA MOXE 3p06UTK
6yAb-AKMI PO3YMHUI BUCHOBOK 3 OOCTaBWH, KOTPI
CTOCYHOTbCS AOKYMeHTa abo 3asiBM, WO BKAKOYAE
cnocib i mMeTy Moro CTBOPEHHNA, MOro TOYHICTb YK
iHwe. Cya TakoX MOBMHEH BpaxyBaTu:

1. NPOMIXOK Yacy MiX BMHUKHEHHSIM abo iCHy-
BaHHAM $aKTiB, 3a3HAa4YEHUX Y AOKYMEHTI UM 3anBi,
Ta HaAXOAXKEHHSIM  BIiAMOBIAHOT iHGOpMaUil  uM
cnpasu B komn’totep (po3ain 90B (b) (i) 3akoHy npo
Aokasu 1950 p.);

2. un Mana ocoba, KoTpa NOAAE TAKUM AOKYMEHT
yu 3bepirana Moro, CNOHyKaHHSA NpuxoByBaTU abo
crnoTBoptoBaTh BCi abo ByAb-siki daKkTW, 3a3HaAYeHi
B AOKYMEHTI um 3anBi (po3ain 90B (b) (ii) 3akoHy npo
Aokasm 1950 p.).

Tum He MeHLe y po3aini 90C nepepbavaetbes,
wo po3sainn 90A Ta 90B matoTb nepeBaxHy CUAY
i MaTUMyTb MOBHY CUAY i AitO, HE3BaXaroun Ha Byab-
AKI HOpMK, AKi cynepedatb iM abo fAKI MiCTATbCS
B OyAb-AKOMY iHLUOMY MOAOXEHHI LbOro 3aKOHY,
abo B 3akoHi npo pokasu HaHkiB 1949 p., abo
B OyAb-IKOMY MOAOXEHHI OYAb-AKOr0 MMCbMOBOIO
3aKOHY, LLLO CTOCYETbCA 3aCBIAYEHHS, BUTOTOBAEHHS
abo BUAYYEHHA AOKYMEHTIB, abo OyAb-AKOi HOPMM
3aKOHy abo NPaKTUKK, WO CTOCYTbCA BWIOTOB-
AEHHSA, MPUMHATTA UM AOKA3YBaHHS AOKa3iB y OyAb-
AKOMY KPUMIHAAbHOMY UM LMBIABHOMY MPOLLECI.

LLopo nuTaHHA aBTEHTUMIKALUIT eAeKTPOHHMUX
AOKasiB, T0 po3pin 90A (2) 3akoHy npo AOKasu
1950 p. BMMarae npep’ssBAEHHS cepTudikata Bia
ocobu, BianoBipaAbHOI 3a poboTy komn'totepa. He
NniAroTOBKa CBIAOLTBA y BUMaAKax nepepadvi Komn'to-
TEPHMX AOKA3iB AO CYAYy € HEMPUUHATHUMKU 4epes
BIACYTHICTb aBTEHTMYHOCTI. Hanpukaap, y cnpasi
Bank Bumiputra Malaysia Berhad npotn Emas
Bestari Sdn Bhd & Anor [2014] 1 CLJ 316, 3rapa-
HUIM KOMI'FOTEPHUIN AOKYMEHT ByB eKkcrnoHaToM 6aH-
KiBCbKOI BUMWUCKM, a Lie CBIAUYNTb MPO Te, WO BiAMOBI-
Aau NAATUB PO3CTPOUKY 3a GiHAHCYBAHHA 3 MOMEHTY
noro Bunaatu. Cyp BUPILLMB, WO 3asBa € HEMPUI-
HATHOIO, OCKIAbKM AO HET HE AOAAETBLCS AOBIAKA Npa-
LiBHMKa 6aHKy, AKKI roTyBaB 3asBy [3, c. 123].

OpHak AOBipka He noTpibHa, SKWO 3a3HauyeHa
ocoba nMpucyTHS Mip Yac pPo3rasiay cnpasBu. Len
NPUHLMN BYAO MPUUHATO Ta 3aTBEPAXEHO Y KiAb-
KOX BMNaakax. Hanpukaap, y cnpaBi Gnasegaran
a/l Pararajasingam v Public Prosecutor [1997]
3 MLJ 1, aka nepepbayana KpuUMiHaAbHE MOpY-
LUEHHA AOBIpPM aABOKATCbKOI GipMM AO CBOrO KAI-
€HTa, KOMIM'IOTEPHUMMU AOKYMEHTaAMMW, MNPO AKi
naeTbes, 6yan BaHKiBCbKi BUNUCKKU GipMu, WO 36e-
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piratotbca B 6aHKy. Cya NOCTaHOBWB, LLO, HE3BA-
Xarwuu Ha BUMOrYy Takoro CynpoOBiAHOrO CBIAO-
utBa, nepeabaueHoro pospinom 90A (2) 3aKkoHy,
NnokasaHb OAHOIO 3i CBiAKIB, CNiBPObOITHMKA HBaHKYy,
BiANOBIAGABHOIO 3a paxyHoK, ByAO AOCTaTHIM AAA
AOKazy enemeHTiB po3ainy 90A, T06TO Wo 3BiTH
reHepyroTbCa KOMM'IOTEPOM Mip 4ac 3BUYAMHOIT
AifinbHOCTI. OTXe, cya BIAMOBMBCA BiA BUMOTM
MOCBIAYEHHS, OCKiAbKM CYB’€KT MopaHHS 3asaBM
6yB NPUCYTHIM Nip Yac po3rasay cnpaBu. XoapHOro
ceptTudikata y Ui cnpaBi HiIKOAM He MoAaBaAW,
OAHaK CBIAOK, AKUM AaBaB NMoOKa3aHHA, 3Mir NMoKa-
3aTu, O AOKYMEHT ByB BUTOTOBAEHWI Nia Yac Moro
3BMYANHOrO0 BUKOPUCTaHHS.

TMM He MeHLWe, B AESIKMX CUTyauifax BUMOra
npo ceptndikar moxe 6yt BiaMOBAeHa. Hanpwu-
Knap, y cnpasi Standard Chartered v. Mukah Singh
[1996] 3 MLJ240 6yn0 BCTAHOBAEHO, LLO AuWLIE
B pa3i OCKapPXXEeHHS NPUMHATHOCTI AOKa3iB HEODOXiAHO
6yae HapaTM AOBIAKY BiAMOBIAHO A0 po3ainy 90A (2)
3akoHy. Y ceptudikati He 6yno HeobxiaHOCTI,
OCKIAbKW AOKYMEHTU He BYAN OCKapXXeHi.

Lli Bnaaku 6yAv NPUMAHSATI Ta NIATBEPAXKEHI B HEAAB-
HiM cnpaBi AmFinance Berhad npotu Ultimate Eight
Sdn Bhd & Ors [2014] 3 CLJ 695, y uboMy BUNAAKY
CTOCYBaAAOCA AOFOBOPIB  KymMiBA-HalMMy Ta OaHkiB-
CbKMX BUIMUCOK, AKi ByAM chHOpPMOBaHi 3 KOMMN'OTEPIB.

ABTOp 3asB He OyB MOKAMKAHWM AaBaTW CBIAYEHHS
LLIOAO 3BMYAMHOIO BMKOPUCTaHHA komn'toTepis. [Mia
yac anenduii aneasiHT CTBEPAXYBaB, WO 3afBW HE
NOBUHHI BYyTW NPUAHATHUMWU Yepe3 HEBIAMOBIAHICTb
po3ainy 90A (2). AneasiLiiHWMIM cyA MOCTAHOBMB, LLO
6yn0 6M HecnpaBeAAMBUM BIiAMOBUTU Y MPUAHATTI
AOKYMEHTIB, OCKIAbKM i3 3aMM1COK NPOBaAXEHHA BYAO
3adikcoBaHO, IO, KOAM 3anBu Bneple b6yan npea-
CTaBAEHIi K AOKa3W, aABOKaATK K aneAsiHTa, Tak i Bia-
noBiaaya He BUCAOBUAM XXOAHMX 3anepeydeHb LLOAO iX
NoXoAXeHHSs1. Tomy 6yAo BU3HAHO, LUO L 3aABU € NPU-
NHATHUMM SIK AOKa3K [3, c. 125].

BUCHOBKM 3 AOCAIAKEHHA Ta MNepCrneKTUBH
NMOAAABbLUUX PO3BIAOK Y LbOMY Hanpami. 3i 3MiHOKO
NnpaBoOBOro CEPEAOBMLLA B €MOXYy KOMM'tOTepusaui
Pi3HI TUMKX KOMM'IOTEPHUX AOKa3iB AeAani vacTiwe
BBOAATbCA Ta MPOMOHYKOTbCA AK AOKa3uM B CyAax.
3akoH Manamsii npo pokasn 1950 p., 30kpema po3-
Ainv 90A, 90B T1a 90C, nepeabavae AOMyCTUMICTb
i AOCTOBIpHICTb TaKMX AOKaA3iB y Manawsii, ToAi Sk AnA
CiHranypy BiANOBiAHUMW NPABOBUMU MOAOXKEHHSAMMU
6yae Yka3 Ne 3 «[1po pokasu», Lo HabpaB YMHHOCTI
1 amnHa 1893 p. 3i amiHamn y 1997 p., koan 3ako-
HOM Ne 7 Bip 25 cepnHsa 1997 p. «[1p0 BHECEHHSA
3MiH | AOMOBHEHb» YyKa3 HabyB cTaTycy 3akoHy
i € UAHHUM AOCI 3i 3MiHAMKW Ta AONOBHEHHAMMW BiA
06 TpaBHsa 2019 p.

NITEPATYPA:
1. Evidence Act of the Republic of Singapore (Chapter 97). Original Enactment: Ordinance 3 of 1893. Revised edition 1997. URL:

https://sso.agc.gov.sg/Act/EA18937Provids=legis#legis.

2. Monir M. Text book on The Law of Evidence. 8" ed. / by M. Batra. New Delhi: Universal Law Publishing Co. Prt. Ltd. 2010. P. 14.

3. Mohamad, A.M. (2019). Admissibility and Authenticity of Electronic Evidence in the Courts of Malaysia and United Kingdom.
International Journal of Law, Government and Communication. 2019. Ne 4 (15). P. 121-129.

4. Radhakrishna, G. Digital evidence in Malaysia. Digital Evidence & Elec. Signature L. Rev.,2012. 9, 31.

5. Sethia, A. Rethinking admissibility of electronic evidence. International Journal of Law and Information Technology. 2016. Ne 24

(3). P. 229-250

6.  Mohamed, D. Computer evidence: Issues and challenges in the present and in the future. LNS (A) Ixvii, 2011.

MockoBuyk Amutpo OnekcaHapoBuu, KinimiueHko AHHa OneriBHa

3ArAAbHA XAPAKTEPUCTUKA AOMYCTUMOCTI
3AKOHOAABCTBI MANA3II TA PECMYBAIKU CIHFAMYP

Y cTtatTi po3rAfpatoTbCa ABa OCHOBHI aCneKTn eAEKTPOHHUX AOKa3iB, Taki AK AOMYCTUMICTb TakKMX AOKAa3iB y CyAaX i
AOCTOBIPHICTb. B 060X acnektax chepoto 06roBopeHHst byayTb 3akoHM Manansii Ta CiHranypy. Hopmamu, o nepepba-
yatoTb eAEKTPOHHI AoKa3n B Manalaii, € 3akoH npo aAokasun 1950 p., Toai Ak ana Pecnybaiku CiHranyp € Ykas Ne 3 «[1po
Aokasu» 1893 p., Lo 3a 3akoHoM Ne 7 Bia 25 cepnHa 1997 p. «[1po BHECEHHA 3MiH | AONOBHEHb» HAbYB CTATyCy 3aKOHY
i € UAHHUM AOCI 3i 3MiHaMK Ta AONOBHEHHAMM Bip 06 TpaBHA 2019 p. 3aBAAKM NOPIBHAABHO-MPaBOBMM METOAAMM
AOCAIAXKEHB PO3POBAAIOTLCA BIANOBIAHI MPABOBI MOAOXEHHSA AN KOXHOI HaLiOHAAbHOI CUCTEMM 1 0OrOBOPHOKOTLCS YMC-
AEHHi BUNAAKKU i BUHSATKM, WOG MPOIAOCTPYBATH 3aCTOCYBaHHS TakMX HOPM MPW BU3HAHHI 1 aBTEHTUOIKALT eAeKTPO-
HHUX AOKa3iB y cyaax Manawnsii Ta CiHranypy.

MNMokasaHo, Lo AOKa3u 3a 3akoHoAaBCTBOM CiHranypy po3yMmitoTbCs ik 3aC0bU AOKa3yBaHHS, MPUUYOMY TiAbKWU B YCHIW i
AOKYMEHTaAbHIN dopmi. POPManbHO i3 LibOro BU3HAYEHHS BUNAMBAE, LLO MaTepianbHi NpeAMETH, AKi PO3rASIAALOTb Y Teopii
AIK PEUOBI AOKa3M, BUKAIOUEHI 3 3aranbHOro nepeniky 3acobiB A0Ka3yBaHHS. LLle 0AHMM HEAOAIKOM Takoro BU3HAYEHHS €
Moro obmexeHicTb. AOBEAEHO, O Y LiboMY 3aKOHI NMPUAIAAETbCS yBara npoLecyanbHiin ¢opmi AOKasiB, ane He PO3KPUBa-
€TbCA iX 3MiCT, NpoTe cami No cobi NoKa3aHHS CBIAKIB UM TEKCT AOKYMEHTa € AuLLIE cnocobom nepeaadi iHdopmalLli npo dakr.

BusHaueHo pediHiujto Ta GyHKLUIT KoMN'toTepa 3a 3aKOHOAABCTBO Manaisii. PO3KPUTO TEPMIHMU, LLIO O3HAYaOTb 3Ha-
UYEeHHA KOMIM'IOTEPHUX AOKA3iB, 30KpeMa Taki K PO3APYKIBKa Ha KOMM'tOTepi, BUXIAHI AaHi KOMM'toTepa Ta KOMM'tOTEePHI

TA AOCTOBIPHOCTI ENAEKTPOHHUX AOKA3IB Y
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AOKa3u. PO3rAsIHYTO CyAOBI NPELEAEHTU BU3HAHHA AOMYCTUMOCTI EAEKTPOHHUX AOKA3IB i IX AOCTOBIPHOCTI. TakoX y cTaTTi
PO3’ACHEHI HEBIA'EMHI YaCTUHU, AKi CAIA AOAATH AO BIANOBIAHUX KOMIM KOTEPHUX AOKA3iB, 3riAHO 3 SIKUMU CYA MOXE 3PO-
6UTH BYAb-AKMIA PO3YMHUI BUCHOBOK 3 06CTaBWH, LLLO CTOCYIOTbCS AOKYMeEHTa abo 3asiBM, KOTpa BKAtOUaE crnocib i MeTy
MNOro CTBOPEHHS, MOro TOYHICTb UM iHLWwe. [TpoaHani30BaHO NOPSAOK BUKOPUCTaHHA cepTudikata Bia 0cobu, BiANOBiAaAb-
HOi 3a pob0oTy KOMMN'tOTEPA, @ TAKOX BUHATKM i3 LiET HOPMMU, SIKi 3aCTOCOBYHOThCSA cyAaMu Mananaii.

KarouoBi caAoBa: NOCTOBIpPHICTb AOKa3iB, AOMYCTUMICTb AOKa3iB, 3aKOPAOHHMI AOCBIA, E€AEKTPOHHI AOKa3M,
KOMIM'OTEPHI AOKa3U.

Moskovchuk Dmytro, Kilimichenko Anna

GENERAL CHARACTERISTICS OF ADMISSIBILITY AND RELIABILITY OF ELECTRONIC EVIDENCE IN THE
LEGISLATION OF MALAYSIA AND THE REPUBLIC OF SINGAPORE

This article discusses two main aspects of electronic evidence, such as the admissibility of such evidence in
court and its reliability. In both respects, the laws of Malaysia and Singapore will be discussed. Relevant rules for
electronic evidence in Malaysia are the Evidence Act of 1950, while for the Republic of Singapore there is Decree
Ne 3 “On Evidence” of 1893, which in 1997, when Act Ne 7 of 25.08.1997 “On Amendments and additions”, acquired
the status of a law and is valid until today with changes and additions from 06.05.2019. Comparative legal research
methods develop appropriate legal provisions for each national system and discuss numerous cases and exceptions
to illustrate the application of such rules in the recognition and authentication of electronic evidence in the courts of
Malaysia and Singapore.

It is shown that evidence under the laws of Singapore is understood as a means of proof, and understood only
in oral and documentary form. Formally, it follows from this definition that material objects, which are considered
in theory as material evidence, are excluded from the general list of means of proof. Another disadvantage of this
definition is its limitation. It is proved that this Law pays attention to the procedural form of evidence, but does not
disclose their content, however, in itself the testimony of witnesses or the text of the document is only a way to convey
information about the fact.

The definition and functions of a computer under Malaysian law are defined. Terms that mean computer evidence,
such as computer printouts, computer source data, and computer evidence, are disclosed. Judicial precedents for
recognizing the admissibility of electronic evidence and their reliability are considered. The article also clarifies
the integral parts that should be added to the relevant computer evidence, according to which the court can make
any reasonable conclusion from the circumstances surrounding the document or statement, including the manner
and purpose of its creation, its accuracy or something. The procedure for using the certificate from the person
responsible for the operation of the computer, as well as the exceptions to this rule, which are applied by the courts
of Malaysia, are analyzed.

Key words: reliability of evidence, admissibility of evidence, foreign experience, electronic evidence, computer
evidence.
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INTERNATIONAL LEGAL STANDARDS OF HUMAN RIGHTS:

GENERAL PRINCIPLES

Formulation of the problem. Among the intangj-
ble values realized by most people in open democ-
racies, human rights and freedoms remain par-
amount. These views are based on the liberal
democratic tradition of socio-political thought,
which has been developing for more than three
centuries. Human dignity is the source of his rights
and freedoms. Human rights are based on one
undoubted value - human dignity. The problem
of human rights protection is the most pressing in
international law. Human rights are universal moral
rights of a fundamental nature, which belong to
every person in his relations with the state. Human
rights are a cross-cutting theme of UN programs
and strategies in areas such as peace and security,
development, humanitarian assistance and eco-
nomic and social issues. One of the most important
achievements of the UN is the creation of a com-
prehensive body of human rights law - a universal
code that is protected at the international level, to
which any state can join and to which all people
seek to implement. The United Nations has iden-
tified a wide range of internationally recognized
rights and established mechanisms to promote
and protect those rights and to assist States in ful-
filling their commitments.

The state of research of the topic. The foun-
dations of international human rights standards
continue to evolve simultaneously with the pro-

cess of forming new legal systems that declare
in their constitutions the ideas of the rule of law
and respect for human rights. Doctrinal approaches
to the interaction of international and national
law, to the legitimacy of universal international
legal standards and their role in the protection
of individuals at the national level in the con-
text of practical issues and challenges that exist
at the international and national levels should now
be considered. The human rights sector is con-
stantly evolving through the development of new
international and national legal instruments.

The aim of the article. The aim of this article
is to study international human rights standards
in the context of the fact that human rights issues
are most important in international law, as well as
the role of the UN in shaping international human
rights standards.

Presenting main material. International stan-
dards of human rights and freedoms can be consid-
ered as universally recognized provisions of interna-
tional acts of binding and recommendatory nature,
as well as principles of international law, which
enshrine the fundamental rights of the individual,
which are crucial for protecting people from illegal
and unjustified actions by the state, other persons,
violate or restrict these rights, as well as serve as
a guide for all states in regulating and ensuring
the rights of their citizens.
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According to P.M. Rabinovych [8], the classifica-
tion of international human rights standards is car-
ried out according to various criteria: depending on
their ontic status, such standards are divided into
nominal (terminological, textual), which include
only the names of human rights and freedoms
applied in international instruments and actual
(substantive), which include recorded in these
sources content and volume indicators of such
rights and freedoms; by deontic status - manda-
tory, the implementation of which is formally neces-
sary for the respective states and can be ensured
even by the application of international political
and legal sanctions, and recommendatory, which,
although not formally binding, but also secured by
international political sanctions (morally -political);
by space (territory) actions - world (general civili-
zation, global) and regional (in particular, continen-
tal); by the circle of addressees - general (applies
to all people) and specialized (addressed to mem-
bers of only certain social communities, groups -
for example, children, women, refugees); accord-
ing to the subject of their establishment: standards
of the UN, UNESCO, the Council of Europe, the Euro-
pean Union, etc. It should be noted that the above
list of international human rights standards is not
exhaustive.

The inclusion of international human rights
standards in national legal systems in legal
research is denoted by various terms: “transforma-

AT

tion” “implementation”, “harmonization”, “incor-
poration”, “adaptation”, “implementation”. As for
the term “implementation”, it was developed in
international law and has become widespread in
numerous resolutions of the UN General Assembly,
in many international conventions and treaties. In
most cases, the implementation of international
law is a sphere of sovereign states that use their
internal organizational and legal mechanism for
this purpose. At the international level, the crite-
ria to be met by the rule-making process in setting
human rights standards are defined. An example
of this is the UN General Assembly Resolution
Ne 41/120 of December 4, 1966 “Establishment
of international standards in the field of human
rights” [1]. International human rights standards
are understood as enshrined in international acts
and documents, textually unified, functionally
universal principles and norms that fix the mini-
mum necessary and desirable content and scope
of human rights, due to the achieved level of social
development and establish positive obligations
of states to ensure them, protection and defense,

providing for their violation of sanctions of political,
legal or political nature.

International standards of humanrights and free-
doms are enshrined in international agreements,
conventions and covenants, based on world expe-
rience and embodying current needs and trends in
social issues. The United Nations (UN), established
in 1945, played a key role in the development
of international human rights standards. It was
the UN Charter that became the first multilateral
international treaty in the history of international
relations, which laid the foundations for the process
of forming universal values of mankind and marked
the beginning of a new stage in the field of protection
of human rights and freedoms. In particular, para-
graph “c” of Art. Article 55 of the Charter obliges
states to develop international cooperation in order
to promote “universal respect for and observance
of human rights and fundamental freedoms for all,
regardless of race, sex, language or religion”. Thus,
this fundamental international treaty enshrined
the principle of respect and observance of human
rights in the modern world community [3].

The main international conventions containing
international standards of human rights and free-
doms are: the Universal Declaration of Human
Rights (1948), the Covenant on Civil and Political
Rights (1966 and 1966), and the Covenant on Civil
and Political Rights (1966). The Charter of Economic
Rights and Duties of States (1974), the Convention
for the Protection of Human Rights and Fundamen-
tal Freedoms (1950), and the European Social
Charter (1961). The Catalog of Human Rights pro-
claimed in the Universal Declaration of Human
Rights (1948), based on European values, was pro-
claimed universal. It expresses the values without
which the normal development of society is impos-
sible, based on the principles of freedom, the rule
of law and human rights. The idea of the univer-
sality of human rights, formulated in the Universal
Declaration of Human Rights (1948) and other
international legal acts, was accepted as an axiom.

The provision on the universality of interna-
tional legal standards was confirmed in the Vienna
Declaration and Program of Action adopted
at the World Conference on Human Rights (1993).
The most important in the protection and obser-
vance of international standards of human rights
and freedoms is the presence and effectiveness
of international mechanisms for their provision. In
those cases when the state mechanism is not able
to ensure the realization of human rights and free-
doms, international law provides for the possibility
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of confusion between international mechanisms
and human rights.

One of the most important comprehensive inter-
national acts for the protection of human and civil
rights is the Universal Declaration of Human Rights
adopted by the UN General Assembly on Decem-
ber 10, 1948. The declaration defined a wide range
of civil, political, socio-economic and cultural rights.
The text of the document reflects the natural nature
of humanrights, and itis proclaimed that all peoples
and allstatesshould promotethe respectand protec-
tion of human rights and freedoms through national
and international progressive measures. The imple-
mentation of the rights enshrined in the Universal
Declaration of Human Rights and other interna-
tional instruments has become a very difficult pro-
cess, given the different levels of social, economic
and cultural development. The two fundamental
documents included in the International Bill were
the International Covenants adopted by the UN
General Assembly on December 16, 1966: On
Political and Civil Rights and On Economic, Social
and Cultural Rights. The fact that the draft Decla-
ration and Covenants were drafted by the same
Human Rights Commission, set up in early 1946,
was a happy coincidence, as it ensured continuity
and logical consistency in the content of the Decla-
ration and Covenants and thus defined their func-
tional relationship: purpose The Declaration con-
sisted in the very definition of human rights, while
the purpose of the Covenants was to translate inter-
national human rights norms into specific positive
legal obligations of states [2].

For the first time, an individual has become
a subject of international law. Under the provisions
of which, all persons residing in a State party to
the Covenants or having jurisdiction over that State
shall be entitled to exercise the rights provided for
in the Covenants without distinction as to race,
color, sex, language, religion, political or other
opinion, national social origin, property, caste or
other status. All member states are obliged to bring
their national legislation into line with the provi-
sions of these legal instruments. In addition, under
the Optional Protocol to the Covenant on Civil
and Political Rights, a citizen of any State party
to the Covenant that has signed the Protocol may
apply directly to the UN Human Rights Committee
for protection of his rights [5].

The legal basis for the work of the UN Human
Rights Committee includes the procedural rules
related to its functioning and the substantive rules
that it applies in the exercise of the powers vested

in this international body. The analysis of the com-
petence of the UN Human Rights Committee allows
us to single out the following functions: the con-
trol function, which is to monitor the implementa-
tion of member states of their obligations under
the International Covenant on Civil and Political
Rights (1966); the interpretive function exercised
when the Committee clarifies the content of the pro-
visions of the Covenant and the specifics of its
implementation; implementation function, which
is manifested in the promotion and institutional
support of the implementation of obligations under
the Covenant by States parties; judicial function,
which is to consider interstate disputes and individ-
ual reports of violations. The powers of the Com-
mittee include: consideration of reports of States
parties to the Covenant; consideration of interstate
disputes; consideration of individual reports of vio-
lations. Following the consideration of the reports
of the States parties to the International Covenant
on Civil and Political Rights (1966), the Committee
does not take decisions binding on States, but in
the practice of the Committee there are so-called
general comments, concluding remarks and consid-
erations. As all decisions of the UN Human Rights
Committee are of a recommendatory nature,
the decisions of the Committee by legal nature
should be considered acts of “soft law” along with
acts of international organizations, the importance
of which is due to the high degree of implemen-
tation of the recommendations of this body. In its
consideration of interstate disputes, the Commit-
tee may provide good offices to States parties or
mediate through the establishment of a Concilia-
tion Commission. The practice of the Committee is
actively used by the International Court of Justice
and the Inter-American Court of Human Rights [7].

The International Covenant on Economic, Social
and Cultural Rights, adopted by the UN General
Assembly on 16 December 1966, defined more
specifically human rights such as the right to work,
to strike, to health care, to education, to partic-
ipate in cultural life, and also the rights of con-
victs. The realization of these rights is associated
with the expansion of the paternalistic functions
of the state, and depends on the level of political,
economic and social development of the latter.
The International Covenant on Economic, Social
and Cultural Rights establishes only the standards
to which the state must strive. The Committee on
Economic, Social and Cultural Rights monitors
the observance by States parties of their obliga-
tions under the Covenant and the level of exer-
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cise of their respective rights and responsibilities.
The mandate of the Committee is set out in Chap-
ter IV of the Covenant and ECOSOC resolutions
and includes consideration of periodic reports by
States on the measures they have taken and on
progress towards achieving the rights recognized in
the Covenant.

The development of universal and regional human
rights standards takes place in complex and con-
tradictory conditions, in which the states that form
and implement such standards differ not only in their
socio-economic systems, but also in civilizational fea-
tures that sometimes complicate the implementation
of universal standards in all spheres of life. Interna-
tional standards of human rights and freedoms are
established by the international community within
international organizations for their provision and pro-
tection both at the international level and at the inter-
national level. The formation and normative consol-
idation of international standards of human rights
and freedoms took place gradually at the UN level,
and then at the regjonal level - within the regjonal
international organizations [6].

The UN Charter of 1945 emphasizes that
the organization promotes the full respect
and observance of human rights and fundamen-
tal freedoms for all, ie the UN Charter imposes on
states the obligation not only to respect but also
to respect. The leading role of the United Nations
in maintaining international peace and security, as
well as in ensuring global cooperation and the devel-
opment of international law, makes it of paramount
importance in the field of international legal regu-
lation of the fight against terrorism. UN statutory
bodies play an important role in ensuring respect
for human rights. According to Article 7 of the UN
Charter, it defines the list of the main UN bodies:
the General Assembly, the Security Council, the Eco-
nomic and Social Council, the Trusteeship Council,
the International Court of Justice and the Secre-
tariat; and paragraph 2, Article 7 of the Charter
contains provisions for the establishment, if neces-
sary, of subsidiary bodies within the UN. According
to Art. 13 of the Charter, the UN General Assem-
bly should promote international cooperation in
the social, cultural, economic, health, and human
rights and fundamental freedoms.

To implement these tasks, the UN General
Assembly may adopt recommendations addressed
to member countries of the Organization. Thus, in
1948, the UN General Assembly adopted the Uni-
versal Declaration of Human Rights. Among other
major UN bodies, the Economic and Social Council

(ECOSOC), which coordinates the UN’s economic
andsocial activities under the leadership of the Gen-
eral Assembly, has a special role to play in protect-
ing human rights. human rights and fundamental
freedoms for all. This body has the right to prepare
draft conventions for the General Assembly on mat-
ters within its competence, to set up commissions
to carry out its functions and to carry out various
activities in the field of human rights protection [9].

The leading role of the United Nations in main-
taining international peace and security, as well as
in ensuring global cooperation and the develop-
ment of international law, makes it of paramount
importance in the field of international legal regula-
tion of the fight against terrorism. At the same time,
among the six main UN bodies, the most import-
ant in terms of maintaining international peace
and security and ensuring proper regulation of inter-
national relations is the Security Council, which in
accordance with paragraph 1 of Art. 24 of the Char-
ter, has the primary responsibility for maintaining
international peace and security and acts on behalf
of all UN members in the performance of their
duties. The 15-member Security Council focuses on
specific tasks related to the maintenance of inter-
national peace and security.

In addition to the above-mentioned UN gen-
eral bodies, special attention should be paid to
the UN Human Rights Council as a profile body
in the system of the international mechanism for
the protection of human and civil rights and free-
doms. This body was established in 2005 during
the Summit of Heads of State and Government in
New York and replaced the existing UN Commission
and Human Rights Committee. The next step in
the development of this body was the UN General
Assembly resolution 60/251, which contains provi-
sions on the mandate, work, composition and pro-
cedure for the election of members of the Coun-
cil. According to the resolution, the main purpose
of the Council is to protect human rights and fun-
damental freedoms on a fair and equal basis, as
well as the effective coordination and integration
of human rights activities within the UN system. One
of the characteristic features of international law is
the existence of an extensive system of means for
the peaceful settlement of international disputes,
which includes both conciliatory and judicial means.
Part 1 of Art. 33 of the UN Charter stipulates that
the parties to the dispute must first seek to resolve
the dispute through negotiation, examination, medi-
ation, conciliation, arbitration, litigation, recourse
to regional authorities and agreements. The main
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judicial body of the entire international commu-
nity, of course, is the International Court of Justice
[10]. According to Art. 96 of the UN Charter, Art. 65
of the Charter of the International Court of Jus-
tice, the UN General Assembly or the UN Security
Council may request advisory opinions on any legal
matter. Other UN bodies and specialized agencies,
which may be authorized by the General Assembly
at any time, may also request the Court’s advisory
opinions on legal issues arising within the scope
of their activities.

The UN Charter stipulates that each of the main
UN bodies may establish different specialized
agencies or units to perform its duties. The options
of any subsidiary body of the United Nations are
limited. They perform the work strictly defined by
their constituent act, respectively, the legal status
and importance of UN subsidiary bodies are dif-
ferent. Some of them are practically intergovern-
mental organizations, and others are autonomous
intergovernmental bodies. There are many UN
organizations and agencies that operate and carry
out a variety of work on specific issues, such as:
the International Labor Organization, the Inter-
national Atomic Energy Agency (IAEA), the Food
and Agriculture Organization of the United Nations,
UNESCO, the United Nations Educational and Sci-
entific Organization. and Culture), UNIDO (United
Nations Industrial Development Organization),
the World Bank and the World Health Organization

(WHO). It is through these agencies that the UN
does most of its humanitarian work.

Conclusions. In the modern world, the pro-
tection and observance of fundamental human
and civil rights and freedoms have ceased to be
the competence of a particular country, but have
become a matter for the entire international com-
munity, as it has long been a more important task
for many countries. Due to the increased concern
and attention of the international community to
these issues at various times, authoritative inter-
national organizations have adopted a number
of declarations, conventions, charters. Interna-
tional human rights law is considered to be an inter-
national standard, as it is developed on the basis
of customary norms formed by the recognition by
States of the legal force of rules of conduct pro-
mulgated by the UN General Assembly in the form
of declarations or recommendations. The founding
members of the United Nations have committed
themselves to international cooperation to promote
universal respect for and observance of human
rights and fundamental freedoms. International
human rights standards are universally recognized
international legal norms that enshrine the status
of the individual at the universal level and establish
a list of fundamental rights and freedoms, the obli-
gation of states to respect these rights and free-
doms, and the limits of possible or permissible
restrictions.
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INTERNATIONAL LEGAL STANDARDS OF HUMAN RIGHTS: GENERAL PRINCIPLES

International standards of human rights and freedoms can be considered as universally recognized provisions of
international acts of binding and recommendatory nature, as well as principles of international law, which enshrine
the fundamental rights of the individual, which are crucial for protecting people from illegal and unjustified actions
by the state, other persons, violate or restrict these rights, as well as serve as a guide for all states in regulating and

ensuring the rights of their citizens.
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The foundations of international human rights standards continue to evolve simultaneously with the process of
forming new legal systems that declare in their constitutions the ideas of the rule of law and respect for human
rights. International human rights law is considered to be an international standard, as it is developed on the basis
of customary norms formed by the recognition by States of the legal force of rules of conduct promulgated by the UN
General Assembly in the form of declarations or recommendations.

International human rights standards are universally recognized international legal norms that enshrine the status
of the individual at the universal level and establish a list of fundamental rights and freedoms, the obligation of states
to respect these rights and freedoms, and the limits of possible or permissible restrictions. International standards of
human rights and freedoms are enshrined in international agreements, conventions and covenants, based on world
experience and embodying current needs and trends in social issues.

International human rights standards are based on generally accepted principles such as: respect for the sov-
ereignty of the state; inadmissibility of interference in the internal affairs of the state; self-government of peoples
and nations; equality of all people and non-discrimination; equality of rights and opportunities for men and women;
respect for human rights, even in the event of armed conflict and responsibility for criminal human rights violations.
The significance of these principles lies in the fact that they are the basis for the development of human rights and
their enshrinement in national law, as well as a criterion for the legitimacy of the state in the field of human rights.

International human rights standards have developed gradually. Initially, only political rights were enshrined, then
economic and social rights. They were specified in the national legislation of the states. However, each state must not
only bring its legislation in line with its international obligations, but also take certain actions and create real condi-
tions for guaranteeing and exercising rights.

International human rights standards are based on the rules of natural law, which include the ideals of freedom,
justice and equality before the law. These norms are enshrined in the legal system of each state.

Key words: international legal standards of human rights, human rights, international law.

)Xe6poBcbka KpuctuHa AptakiBHa, PabowwanueHko AHacTacia OnekcaHApiBHA

MDKHAPOAHO-NMPABOBI CTAHAAPTU NMPAB NFOAUHU: 3ATAAbHI 3ACAAU

MixXHapoAHi cTaHAAPTK NpaB i CBOHOA AFOAMHM MOXHA PO3TASIAATU AIK 3araAbHOBU3HAHI MOAOXEHHS MiXHaPOAHMX
aKTiB 060B’A3KOBOM0 Ta PEKOMEHAALIIMHOIO XapaKkrepy, a TakoX MPUHLMMK MiXXHAPOAHOrO MpaBa, L0 3aKPINAHTL
dyHAAMEHTaAbHI NpaBa OCOOUCTOCTI, SIKi MatoTb BU3HAUYaAbHE 3HAUEHHS AAA 3AXUCTY AOAMHW BiA HE3AKOHHMX i
HeoOIpyHTOBaHUX Al i3 BOKy AepXaBW, MOCAAOBMX Ta iHLLMX OCib, nopyLuytoTb abo 06MeXyHoTb Li NpaBa, a TakoxX
BUKOHYIOTb YHKLLIIO OpiEHTMPA AAA YCiX AepXaB Yy perrnameHTauii Ta 3abeaneyeHHi npaB cBoiXx rpoMaasiH. OCHoBM
Mi>XXHapPOAHO-MPaBOBMX CTaHAAPTIB NpPaB AOAMHU MPOAOBXYHTb PO3BMBATMCHA OAHOYACHO i3 npouecoM GbOopMyBaHHSA
HOBMX NPaBOBUX CUCTEM, AKI AEKAAPYHOTb Y CBOIX KOHCTUTYLLiAX IAET BEPXOBEHCTBA NpaBa Ta noBarv A0 NpaB AFOAUHMU.

MixHapoAHO-MpaBOBi akKTK B raAysi MpaB AAMHW PO3rAAAAlOTb AK MiXKHAPOAHI CTaHAAPTWU, OCKIAbKM BOHU
pPO3p06AAOTLCA Ha MIACTABI 3BUYAEBUX HOPM, O CHOPMYBAAUCH BHACAIAOK BU3HAHHS AepXaBaMK HOPUAMYHOI CUAK
npaBWA NOBEAIHKK, NporoAoLleHnx feHepanbHoto Acambaeeto OOH y BUrASIAI AEKA@paLLili UM peKOMeEHAALLIN.

MixXHapOoAHi CTaHAaPTW Y raAy3i NpaB AFOAMHU — Lie 3araAbHOBU3HaHI MiXXHapOAHO-MPaBOBi HOPMU, AKi 3aKPIMAOKTb
Ha 3araAbHOAFOACBKOMY PiBHI CTaTyC 0COBMCTOCTI i BCTAHOBAKOKOTL MEPEAIK OCHOBOMOAOXHMX NpaB i cBoHoA, 060B’A30K
AEPXaB iX AOTPUMYBATUCS, @ TAKOX MeXi MOXAMBOro abo NpunycTUMOro ix 06MeXeHHS.

MixXHapoAHi CTaHAApPTM MpaB i cBOOOA AOAMHW 3aKPINAEHi B MiXHAPOAHWMX YroAaX, KOHBEHLISX i Maktax, Wo
6a3yoTbCs Ha BCECBITHbOMY AOCBIAI Ta BTIAKOKOTb CydacHi NoTpebu, TeHAEHLT coLiaAbHOro nporpecy.

B OCHOBY MiXXHapOAHMX CTaHAAQPTIB i3 NpaB AOAMHU MOKAAAEHI Taki 3araAbHOBWM3HaHI NMPUHUMNK, SIK: noBara
CYBEPEHITETY AEpXXaBW; HEMPUMYCTUMICTb BTPYUYaHHA Yy BHYTPILLHI CNpaBu AEpXaBW; CaMOBPSIAYBaHHS HAPOAIB i HaLil;
PiBHOMPABHICTb BCiX AtOAEN | 3a60POHA AUCKPUMIHALLT; PIBHICTb NPaB i MOXAMBOCTEN YOAOBIKIB Ta XiHOK; AOTPUMaHHSA
npaB AtOAMHW HaBiTb 3a YMOBMU 36POMHUX KOHOAIKTIB i BIAMOBIAGABHICTb 3@ 3AOUMHHI MOPYLUEHHS MPaB ALOAUHM.
3HauYeHHA HAaBEAEHUX MPUHUMNIB MOASITAE Y TOMY, LLLO BOHW € OCHOBOI PO3POBAEHHSA NPaB AOAMHU Ta iX 3aKPINAEHHS Y
HaLioOHaAbHOMY 3aKOHOAABCTBI, @ TaKOX € KPUTEPIEM 3aKOHHOCTI AIAABHOCTI AepXaBu y chepi npaB AOAUHU.

MixXHapoAHi cTaHAaPTW Y chepi NpaB AOAUHU CKAAAMCA NOCTYNoBO. CnouaTky 6yAn 3aKpinAeHi A1LLIE MOAITUYHI NpaBa,
noTiM — eKOHOMIiYHi Ta couianbHi. Came BOHM i BYyAU KOHKPETM30BaHI y HallioHAaAbHOMY 3aKOHOAABCTBI AEpXaB, OAHAK
KOXHa AepXaBa MNOBWHHA He AULLIE NPUBECTU CBOE 3aKOHOAABCTBO Y BiAMOBIAHICTb 3i B3ATUMU Ha cebe MixXHapoOAHUMM
3060B’A3aHHSIMM, @ N BUMHSTU NEBHI Aii Ta CTBOPIOBATH pPeabHi YMOBU ANl FTapaHTYBaHHS | 3AIMCHEHHS NpaB.

OCHOBY MiXXHapOAHUMX CTAHAAPTIB Y chepi NpaB AOAMHM CTAHOBAATb HOPMM MPUPOAHOIO NpaBa, WO BKAKOYAE ineanm
cB06OAM, CNPaBEAAMBOCTI Ta PiIBHOCTI Nepea 3akoHOM. Lii HopMu 3aKpIiNAsitOTbCSt NPaBOBOK CUCTEMOKD KOXHOT A€PXXaBMU.

KarouoBi caoBa: MixXHapOAHO-NPaBOBI CTAHAAPTM NPaB AFOAMHK, MPaBa AOAMHU, MiXKHaApPOAHE NpaBo.
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BCTAHOB/IEHHA ®AKTY NPOXUBAHHA OAHIEIO CIM’EIO
HYO/TOBIKA TA XIHKWU BE3 WWOBY: AOKA3U U LOKA3YBAHHA
(3A AHANI3OM CYA0BOI MPAKTUKU YKPAIHW)

MoctaHoBKa npo6aemu. Y CiMeNHOMY KOAEKCI
YKpaiH1 NOHATTAM «CiM’A» OXONMAEHO CKAAA 0Cib, AKi
CniAbHO MPOXWBAOTb, MOB’A3aHI CMiAbHUM NOBYTOM,
MatoTb B3aEMHI npaBa 1 060B’A3KK. CiM’st CTBOPHO-
€TbCS1 Ha MIACTaBI LAOOY, KPOBHOMO CMOPIAHEHHS,
YCUHOBAEHHS, a TaKOX Ha IiHWMKX MiactaBax, He
3abD0POHEHMX 3aKOHOM i TakMX, LLO He cynepevatb
MoOpaAbHMM 3acapam cycninbctea [1, ct. 3].

3a npunucom cT. 21 CimenHoro koaekcy Ykpa-
THU MiA WAKOOOM PO3YMIETLCS CIMEMHMIA COHO3 XIHKM
Ta YOAOBIKa, 3aPEECTPOBAHUM Yy opraHi AepXxas-
HOI peecTpauii aKkTiB LUMBIABHOIO CTaHy. 3akKOHOM
BU3HAYEHO, WO NPOXMUBAHHSA OAHIEID CIM'EHD XIHKK
Ta YoNOBiKa 6€3 LAKBY He € NIACTAaBO AN BUHUK-
HEHHS Y HUX NPaB Ta 000B’A3KIB MOAPYXXS.

3 HabpaHHAM UYMHHOCTI HOBUM CiMENHUM
KOAEKCOM YKpaiH1 HOBEAOLO B YKPaiHCbKOMY MpaBi
cTana HoOpMa MpPO IHCTUTYT GAKTUUHUX LLUAKOHUX
BIAHOCUH (PpaKTUUHOrO WAOOY) Ta 3aKpinAeHHs 3a
MarHoM ocib, fki nepebyBatoTb y TaKUX BIAHOCK-
Hax, cTaTycy CniAbHOI CyMiCHOT BAACHOCTI. Tak, BiA-
NOBIAHO AO MOAOXeEHb CT. 74 CiMEeNHOr0 KOAEKCY
YKpaiHu, SAKWO XiHKa Ta YOAOBIK MPOXMWBAIOTb
OAHi€t0 ciM’elo, ane He nepebyBatoTb y WAKGI Mix
coboto abo B Byab-AKOMY iHLLIOMY LWALOGI, ManHo,
HabyTe HUMW MiA Yac CMiAbHOrO MPOXWMBAHHS,
HaAeXWUTb IM Ha npasi CNiAbHOT CYMiCHOI BAAGCHO-

CTi, AKLLO iHWe He BCTAHOBAEHO MMCbMOBUM AOIO-
BOPOM MiX HUMU. Ha MalHo, Lo € 06’€KTOM CMiAb-
HOI CyMICHOI BAQCHOCTI XiHKK Ta YOAOBIiKa, AKi He
nepebyBatoTb y WAKGI Mix coboto abo B Oyab-
AKOMY iHLLIOMY LIAKOGI, MOLINPIOOTECA MNOAOXKEHHS
rnaBu 8 upboro Koaekcy.

BianoBiaHo ao n. 5 4. 1 c1. 315 LUuBiAbHOTO npo-
LLleCyaAbHOI0 KOAEKCY YKpaiHu cripaBu Npo BCTaHOB-
AEHHSA GaKTy MPOXMBAHHA OAHIEO CIM’EID YOAOBIKa
Ta XiHKM 6€3 LWAby po3raasace cya [2].

PaKkTMuHe CcniBXUTTA 0Cib6, KOTPi MPOXMBAIOTb
cniAbHO, MOXe 6yT1 BCTAHOBAEHO BUKAKOYHO PilLIEH-
HAM cyay. Hemae iHWOI aAsTEpHaTUBKU CYAOBOMY
PiLLEHHIO MPO BCTAHOBAEHHS daKTy MNPOXMUBAHHA
OAHI€I CiM’EL0 YUOAOBIKA Ta XiIHKKM 6€3 LIADY.

HesBaXxatoumn BXe Ha AOCUTb TPUBAAE iCHYBaHHA
NpPaBoOBOi HOPMU NPO GaKTUYHI WAHOOHI BIAHOCHMHM
Ta 3Ha4HY KiAbKICTb CYAOBMX CrpaB ii 3aCTOCYBaHHSA,
TPMBaAAMA YacC 3aAMLLAETbCA aKTyaAbHUM MUTaH-
HAM AOCAIAKEHHSA TEMW BCTAHOBAEHHS GaKTy npo-
XWBaHHS OAHIEHD CIM’EID UYOAOBIKA Ta XiHKKM 6e3
WwAoby. OcobAnBOi yBarM 3acAyroBytOTb MUTAHHS
AOKasiB i AOKa3yBaHHS Yy crpaBax MNpo BCTaHOB-
AEHHSA daKTy NPOXMBAHHA OAHIED CiIM’EHD YOAOBIKa
Ta XiHKK 6e3 WAOY.

CTaH AOCAIAKEHHA npobaeMu. Y Hayli BiTUM3-
HAHOro CiMEMHOro Ta LMBIAbHOIO MPOLECYaAbHOro
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npaBa npucBaAYyeHo 6arato AOCAIAXEHb MUTAHHAM
LLIOAO 0COBAMBOCTEN PO3rAAAY Ta BMPILLEHHA cnpaBs
Npo BCTAHOBAEHHA $akKTiB, WO MaloTb HOPUANUYHE
3HaYeHHA. AesKi TEOPETUYUHI Ta NPaKTUYHI acneKktu
BCTAHOBAEHHA GaKTy MPOXMBaAHHA OAHIEHD CiM'Er0
4yoAOBiKa Ta XiHKM 6e3 Wby Byar npeamMeTom
HaLiOHAAbHUX HaAyKOBUX AOCAIAKEHb. [lUTaHHIO
3aCcTOCyBaHHA BMAY MPOBaAAXEHHA Yy cnpasax Mpo
BCTAHOBAEHHA GaKTy MPOXWMBaHHA OAHIEHD CiM’Er0
YOAOBIKa Ta XiHKM 6€3 LWAKOY MPUAIASAK yBary TakKi
HaykoBLi, Ak |.M. bowkis, M.O. Himak, F0.0. MNMuan-
NEeHKO Ta iH. AOCAIAXKEHHSM TaKMUX acrekTiB, AK MeTa
M YMOBM BCTAHOBAEHHS B CYAOBOMY MOPSAKY daKTy
NPOXMBAHHA OAHIED CIM'ED YOAOBIKA Ta XIHKMK
6e3 wakoby, 3anmannca A.O. purop’esa, B.B. Kpy-
koBec, H0.A. Mputrka Ta iH. poTe cAip 3a3HauMTH,
LLIO Y BIiTYM3HSIHIN YKPATHCbKIN FOPUAMYHIN HayLi BiA-
CYTHE KOMIMAEKCHE HayKOBE AOCAIAXKEHHSA MUTAHHSA
BCTAHOBAEHHA GaKTy MPOXWMBaHHA OAHIEHD CiM'Er0
YOAOBIKa Ta XiHKM 6e3 wWwAby, 0coBAMBO LLOAO
03HaK GaKTMUHOro LWAKDY, AOKa3iB B AOKA3yBaHHS
y Takux cnpaBax. AOCi Ue MUTaHHA 3aAMLLAETLCA
aKTyaAbHUM AASl TPABO3aCTOCOBHOI MPAaKTUKM.

MeTtoto cTaTTi € BU3HAUYEHHA 3@ aHaAi30M HOPM
YMHHOIO 3aKOHOAABCTBA Ta CyAOBOI NPaKTUKK 06CTa-
BWH, AKi NiAAAratoTb AOBEAEHHIO CTOPOHaMK Yy crnpa-
Bax 3i CNOPiB NPO BCTAHOBAEHHS GaKTy NPOXUBaHHA
OAHI€IO CiM’€E10 YONOBIKa Ta XiHKM 6€3 LWAOOY.

BuKknap OCHOBHOro mMartepiany AOCAIAKEHHA
3 NMOBHUM OOrpyHTYBaHHAM OTPUMAHUX HaAYKO-
BUX pe3yabratiB. CiM’s, Aka BUHMKAA Ha MIACTaBI
WwAtoby, Ta ciM’s, WO BMHWMKAQ Ha MIACTaBi MPOXMU-
BaHHS OAHIEIO CiM’€t0 YOAOBIKa Ta XiHKM 6€3 LIAHOY,
y ByAb-AKOMY pa3i Ma€ OAHI M Ti camMi 03HaKK, AKi i
NpUTaMaHHi Ta siKi 4iTko 3a3HaueHi y cT. 3 CimelHoro
KOAEKCY YKpaiHW: CMiAbHE MNPOXMBAHHSA, MOB’A3a-
HICTb CNiAbHUM NOBYTOM, HasIBHICTb B3AEMHWX NPaB
Ta 060B’A3KiB. Came TaKi AaHi, Ha MiACTaBi AKUX CyA
BCTAHOBAKE HasiBHICTb abo BiACYTHICTb 0OCTaBMH
(dbakKTiB), WO 06rPYHTOBYHOTb BUMOTM | 3anepeyeHHs
YyUYaCHMKIB cnpaBu, Ta iHWi 06CcTaBrUHK, KOTPI MatoTb
3HAUYEHHA AASI BUPILLEHHS CnpaBu, NiAAATratoTb AOBE-
AEHHI0. MAeTbCA Npo AOKa3W, SKUMKU AOBOAATLCA
BIAMOBiIAHI 06CTaBMHM Yy cnpaBax MNpPO BCTaHOB-
AEHHA GaKTy NPOXMBAHHSA OAHIEI CiM’EID YOAOBIKa
Ta XiHKK1 6€3 WAby.

MpoaHanidyemo Ginbll AOKAAAHO CYAOBY Mpak-
TUKY Y LK KaTeropii cnpas i BU3HAYMMO 0O6CTaBUHMU,
LLLO NOTPebYOTb AOBEAEHHS y CripaBax Npo BCTAaHOB-
AEHHA GaKTy NPOXMBAHHSA OAHIEI CiM’EI0 YOAOBIKa
Ta XiHKK1 6€3 WAby.

3a npunucom CT. 76 LMBIiAbHOrO Mpouecyanb-
HOro KoAekcy YkpaiHu poka3aMu € Byab-aKi AaHi,

Ha NiACTaBI AKMX CyA BCTAHOBAKE HasBHICTb abo
BiACYTHiCTb 06CTaBWH (PakTiB), WO 0OrPYHTOBYHOTh
BUMOTU i 3aMepeyvYeHHs y4acHUKIB CripaBu, Ta iHLWKX
06CTaBUH, SIKIi MalTb 3HAUYEHHS AAA BUPILLEHHS
cnpasu. Lli pAaHi BCTaHOBAIOKOTLCA TaKMMKW 3aco-
6amu: 1) NUCbMOBKMMU, PEUOBUMU M EAEKTPOHHUMMU
AOKa3aMu; 2) BUCHOBKaMW €KCNEepPTIB; 3) NOKa3aH-
HAMM CBIAKIB [2].

3rigHO 3i cT. 81 LMBIABHOIO MpOLECYaAbHOMO
KOAEKCY YKpaiHM KOXHa CTOpOHa NOBMHHA AOBECTU
Ti 06CTaBUHW, HA AKI BOHA MOCUAAETLCA AK Ha MiA-
CTaBy CBOiX BUMOT abo 3anepeyeHb, KpiM BUMAAKIB,
BCTAHOBAEHUX UMM KopekcoM. AOKasu NOAaOTbCSH
CTOpPOHaMM Ta iHWWMW y4acHUKaMK cnpasu. AoKa-
3yBaHHS HE MOXE I'PYHTYBATMUCH Ha MPUNYLLEHHSAX.

Cya OLIHIOE AOKa3M 3a CBOIM BHYTPILLHIM NEpPEKo-
HaHHSIM, WO I'PYHTYETLCS Ha BCeBIYHOMY, MOBHOMY,
06’eKTUBHOMY Ta 6e3nocepeAHbOMY  AOCAIAXKEHHI
HasABHUX y cnpaBi AoKasiB (4. 1 c1. 89 LnBinbHOrO
NPOLECYaAbHOTO KOAEKCY YKpaiHu).

BianoBiAHO A0 MOAOXeHb 4. 2 Ta 4. 3 c1. 89
LIMBIABHOMO  MPOLIECYanbHOrO  KOAEKCY  YKpaiHu
XOAHI AOKa3u He MatoTb AASI CYAY 3a3Aaneripb BCTa-
HOBAEHOI CUAU. CyA OUIHIOE HAAEXHICTb, AOMYCTU-
MiCTb, AOCTOBIPHICTb KOXHOIo AOKa3y OKpemo, a
TaKOX AOCTaTHICTb i B3AaEMHMI 3B’A30K AOKA3IB Y iX
CyKynHocTi. Cya Hapae OUiHKY SIK 3ibpaHuM y crnpaBi
AOKasaM 3aranOM, Tak i KOXHOMY AoKaszy (rpyni
OAHOTUIMHKX AOKa3iB), AKMK MICTUTbCA Yy cnpasi,
MOTMBYE BIAXMAEHHA abo BpaxyBaHHA KOXHOMO
AOKa3gy (rpynu AokasiB).

Hanpuknap, AAA BUM3HAHHA MaWHa CMiAbHOO
BAQCHICTIO Ha niacTaBi cT. 74 CiMEMHOro Koaekcy
YKpaiH1 noTpibHO MIATBEPAWUTU GAKT MPOXMBAHHSA
ocib opHieto ciMm’eto 6e3 WABY y TOM nepioa, KOAW
6yno npuabaHe cnipHe MarHo. AAS LbOTO BaXAUBUM
€ NIATBEPAXEHHSA PaKTiB BEAEHHA CMiIAbHOIO rocno-
AAPCTBa, HAABHOCTI CMiAbHOrO BIOAXETY Ta BUTpaT, a
TakoX NpuMABaHHS iHLWOro MalHa B iHTepecax ciM'i.

060B’sA3KOBOIO YMOBOI ANl BU3HAHHS 0OCib uae-
HaMW OAHIET CIM'T € QaKT CMiAbHOIO MPOXMBAHHSA,
BEAEHHSA CNIABHOIO rocnopapcTea, HasaBHICTb CMiAb-
HUX BWUTPAT, KyMiBAI MaiHa AAS CMIAbHOTO KOPUCTY-
BaHHS, yuacTi y BUTpaTax Ha yTPUMaHHA XWUTAA, MOro
PEMOHT, HasIBHICTb iHLINX 06CTaBWH, AKi MNIATBEPAXY-
FOTb PeanbHiCTb CiMEeNHUX BiAHOCKH (PilleHHS KOoH-
cTuTyuinHoro Cyay Ykpainu Bia 03 uepBHs 1999 p.
Ne 5-pn/99 (cnpaBa Npo odilinHe TAyMaUYeHHN Tep-
MiHa «4AeH cim’iv) [3].

Y n. 20 nocraHoBu lNaeHymy BepxosHoro Cyay
Ykpainm Bia 21 rpyaHs 2007 p. Ne 11 «[po npak-
TUKY 3acTOCyBaHHSI CyAaMW 3aKOHOAA@BCTBa MpwU
PO3rAfiAl cnpaB Npo NpaBo Ha LWAKG, Po3ipBaHHA
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WAKGY, BU3HAHHS MOr0 HEAIMCHMM Ta MOAIA CMiAb-
HOro MaklHa MOAPYXXS» CyAaM PO3’ACHEHO, Lo Npu
3acTtocyBaHHi cT. 74 CimenHOro kopekcy YkpaiHu,
O PEryAHE MOAIA MaMHa 0cib, Siki NPoXWBatoTb
y GaKTUUHKMX LWAKOHUX BiAHOCWMHAX, CyAaM Heob-
XiAHO BpaxoByBaTH, LLO NPaBUAO 3a3HA4YE€HOI HOPMH
NOLUMPIOETLCA Ha BUMAAKU, KOAU YOAOBIK i XiHKa He
nepebyBatoTb y ByAb-AKOMY iHLWOMY LIAKOGI Ta MiX
HUMW CKAAAUCH YCTaA€Hi BIAHOCWUHMW, MpPUTaMaHHI
NOAPYXOKIO [4].

I3 po3’AcHeHb, BUKNAAEHUX Yy N. 23 Ta 24 [NocTa-
HoBW T[laeHymy BepxoBHoro Cyay YkpaiHu Bia
21 rpyaHsa 2007 p. Ne 11, B6ava€eTtbes, WO Y NOAIBHNX
crnopax HeobXiAHO BCTAaHOBAKOBATM 06CAT CMiAbHO
HaXWTOro MawHa, HasiBHOrO Ha 4ac NPUMUHEHHS
CMNiAbHOIO BEAEHHSA rOCNoOAAPCTBa, 3'ACOBYBaATH AXe-
peno i yac roro npupbaHHa. He HaneXuTb A0 CMiAb-
HOI CyMiCHOI BAQCHOCTI MalHO OAHOMO 3 MOAPYXKS,
HabyTe ocoboto A0 WAOBY; HabyTe 3a vac LWAby
Ha niacTaBi AOroBOpYy AapyBaHHA abo B MOPAAKY
cnapKyBaHHS; HabyTe 3a yac LWAGY, ane 3a KOLTH,
AKI HaAeXaAn OAHOMY 3 MOAPYXXSA 0COBUCTO; pedi
iHAMBIAYaAbHOTO KOPUCTYBAHHS, B T. Y. KOLUTOBHOCTI,
HaBITb SKLO BOHWN ByAr NpuaGaHi 3a paxyHOK CMiAb-
HUX KOLLTIB MOAPYXXXS; KOLUTKU, OAEPXaHI AK BiALLKO-
AYBaHHSA 3a BTpaTy (MOLKOAXEHHS) peui, WO Hane-
Xana ocobi, a TakoX SIK BiALUKOAYBAHHSI 3aBAAHON
i MOpaAbHOI LLIKOAW; CTPaxoBi CyMM, OAepXaHi 3a
060B’A3K0BMM abo AOOPOBIABHMM 0COOUCTUM CTPa-
XYBaHHSIM, SIKLWO CTPaxoBi BHECKM CrAauyBanmcs
3@ PaxyHOK KOLWTiB, Lo 6yAn 0COBUCTOIO BAACHICTHO
KOXHOro 3 Hux. LLLo cTocyeTbes mpewmii, Haropoau,
OAEPXaHMX 3a 0COOUCTI 3aCAYrM, CyA MOXE BU3HATH
3a APYrMM i3 MOAPYXXSA MPaBO Ha iX YacTky, SKLLO
6yae BCTAHOBAEHO, LLO BiH CBOIMM AiIMM cnpusB i
OAEPXaHHIO.

OmKe, MPOXMUBAHHA OAHIED CIM'EH0 YOAOBIKA
Ta XiHKM 6e3 peecTpauii wWAby € cneujanbHOM
(BM3HAYEHOK 3aKOHOM) NIACTaBOI AASl BUHUKHEHHSA
Yy HUX NeBHUX NpaB Ta 060B’A3KIB, 30KpemMa npasa
CMiAbHOT CYMICHOT BAQCHOCTI Ha MaWHo.

AN BCTAHOBAEHHA aKTy MPOXMBAHHA OAHIEHD
ciM’et0 YonOBiKa Ta XiHKM 6e3 WAy noTpibHO
BpaxoBYyBaTW Y CYKYMHOCTI BCi O3HaKW, NputamMaHHi
HaBEAEHOMY BM3HAUYEHHIO.

3aKoHOAaBCTBO He nepeabavae BUUEPMHOro
nepeAiky YAEHIB CiM'T Ta BUHAYaE KpUTEPIl, 3a HaAB-
HOCTi IKMUX 0COOU CTAHOBAATb CiM’t0. TaKUMU KpUTE-
piAMKW BIAHECEHHSI AO KOAAQ OAHI€EI CiM'T € ChinbHE
NPOXWBAHHA (38 BUHATKOM MOXAMUBOCTI PO3AIAb-
HOMO MPOXMBAHHSA MOAPYXOKS 3 MOBaXHUM MPUUMH
i AMTUHM 3 HaTbkaMM), CMiAbHWMI MOBYT i B3AEMHI
npaBa 1 060B’A3KKN 0Cib, AKi 06’epAHAAUCA AAA CMiAb-

HOro NPOXMWBaHHs (noctaHoBa BepxosHoro Cyay Bia
23 kBiTHA 2020 p. y cnpasi Ne 686/8440/16-u,
npoBapxeHHA Ne 61-15699¢819) [5].
060B’sI3KOBOIO YMOBOI ANl BU3HAHHS YOAOBIKa
Ta XiHKM TakuMu, WO nepebyBatotb y GaKTUUHMX
LWAKOHMX BIiAHOCKMHAX, KpiM BAAcHe ¢aKTy ChiAb-
HOro NPOXWBAHHS, € HAABHICTb CMIAbHOTO BIOAXKETY,
cninbHOI yyacTi y npuabaHHi MailtHa AAST CMiIAbHOIO
KOPUCTYBaHHSA, y BUTPaTax Ha yTPUMaHHSA XMUTAa,
MOro PeMOHT, HaAaHHS B3aEMHOI AONOMOrM, HaAB-
HiCTb YCHWMX UM MWUCbMOBMX AOMOBAEHOCTEM MNPO
NOPSAOK KOPUCTYBAHHA XWTAOBMM MPUMILLEHHSIM,
iHLWKMX 06CTaBUH, AKi 3aCBiAUYHOTb PEaAbHICTb CiMeN-
HMX BIAHOCMH (MoctaHoBa BepxoBHoro Cyay BiA
18 6epesHsa 2020 p. y cnpaBi Ne 695/1732/16-4,
npoBapxeHHa Ne 61-38901¢B18) [6].

BiAnoBiAHO AO NMpPaBOBOro BUCHOBKY, BUKAAAE-
HOro y noctaHoBi BepxoBHoro Cyay YKpaiHu Bip
23 BepecHa 2015 p. y cnpaBi Ne 6-1026uc15,
MalHo, HabyTe Mia Yac CniAbHOro NPOXUBAHHS 0CO-
6amn, Aki He nepebyBatoTb y 3IapPeeECTPOBaAHOMY
LWAK6i Mix co60t0, € 06’EKTOM iXHBOI CMIABHOI CyMicC-
HOi BAACHOCTI, AKLIO: 1) MaHO npupdaHe BHaACAI-
AOK CMiAbHOT Mpaui Takux ocib Ak ciMm’i (CniAbHOM
npaueto ocib caip BBaXxaTtu ixHi crinbHi abo iHAMBI-
AyanbHi TPYAOBI 3yCUAASA, YHACAIAOK AIKMX BOHU OAEP-
XaAu cninbHi abo ocobucTi Aoxoan, 06’epAHaHI B Mai-
6yTHBOMY AAA HABYTTS CMIABHOrO MakHa, BEAEHHS
HUMM CNiAbHOTO rocnoaapcTBa, NobyTy Ta BHOAXKETY);
2) iHWe He BCTAaHOBAEHO MMCbMOBOH YrOAOK MiX
HUMW. Y 3B’A3KY 3 UMM CYAYy MiA 4ac BUPILLEHHA
Crnopy LWOAO MOAIAYy MaiHa, HabyToro ciM’ero, CAip
YCTAHOBWUTU He AMLIEe GaKT CMiAbHOrO NPOXWBAHHA
CTOPiH Yy cnpaBi, a  06CTaBMHU NpupaBaHHA cnip-
HOro MaklHa BHaCAIAOK CMiAbHOT npaui [7].

Y nocraHoBi BepxoBHoro Cyay YkpaiHu Bia
20 atotoro 2012 p. y cnpasi Ne 6-97ucll po3s’sac-
HEHO, LLLIO AASI BU3HAYEHHS 0Cib K TakuX, Lo nepe-
6yBatoTb Y GAKTUUHKX LIAKOHUX BiAHOCUHAX, AAS
BUPILLEHHS MaMHOBOro Crnopy Ha mniacTaBi cT. 74
CimenHoro koaekcy YkpaiHu cya MOBUMHEH BCTaHO-
BUTU aKT MNPOXMBAHHA OAHIEID CiM’EH0 YOAOBIKa
Ta XiHKM 6e3 WAby y nepioa, koA byno npuadbaHo
cnipHe manHo [8].

TakMM UYMHOM, AOKa3yBaHHIO MNIAAATAE GaKT
NPOXMBAHHA XIHKM Ta YOAOBiIKa pPa3OM OAHIED
ciM’€to, IXHS1 NOB’A3aHiCcTb cniAbHUM NobyTom, B3a-
EMHUMMKU NpaBamMmu M 060B’A3KaMU. HanexXHUMU
Ta AONYCTUMMMM AOKA3aMU MPOXMUBAHHA YOAOBIKA
Ta XiHKM OopHieto ciM’eto 6e3 peecTpauii LWABY
€ AOKasW CMiAbHOTO MPOXWBAHHA Ta BEAEHHSA
CMiAbHOIO rOCMoAapcTBa, HAABHOCTI y UMX OCi6
CMiAbHOIO BIAXETY, iCHYBaHHS CMiAbHUX BUTPAT,
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npuMABGaHHA MalHa B iHTepecax ciM’'i, HaABHOCTI
MiX HUMW MOAPYXHIX B3AaEMHUX MpaB Ta 060B’A3-
KiB, @ TaKOX iHLIMX AOKa3iB, AKi BKa3yoTb Ha HasAB-
HICTb BCTAHOBAEHMX MiX CTOPOHaMU BiAHOCUH, LLO
npuUTaMaHHi NOAPYXXKHO.

OcobAnBe Mmicle y AOKaldyBaHHI NeBHWX obCTa-
BWMH Yy LM KaTeropii cnpaB 3aiiMatoTb GpakTu CriAb-
HWX MOAOPOXEN i BIAMOYMHKY, CMiAbHA MPWUCYTHICTb
Ha cBSTax, MOKa3aHHA CBIAKIB.

3a CyAOBOIO MPAKTUKOK MOXHA 3a3HauyuTu, WO
CNiAbHI MOAOPOX YOAOBIKa Ta XiHKM HEe MIATBEPAXKY-
FOTb GaKTy CMiAbHOrO MPOXWBAHHSA, a NIATBEPAXKYE
AVILLE HasIBHICTb BIAHOCWUH fIK YOAOBIKa Ta XIHKMW,
®aKT CNiAbHOrO BIANOYMHKY Ta XOAHUM YMHOM He
CBIAYMTbL MPO HAABHICTb MPO YTBOPEHHA POAWHU
Ta CMiAbHICTb NOBYTY, NPO HAABHICTb B3AEMHUX NPaB
Ta 000B’sA3KIB MiX YOAOBIKOM i XIHKOO, SIKi npuTta-
MaHHi noapyxxto [9; 10].

lMoka3aHHS CBIAKIB | cniAbHI  QoTorpadii He
MOXYTb BYTW EAMHOIO MIACTAaBO AN BCTAHOBAEHHS
daKTy CMiAbHOro NPOXWBAHHA OAHIEID CiIM’EID YOAO-
Bika Ta XiHkM 6e3 peecTpauii wAby. CypoBOHO
NPaKTUKOK NIATBEPAXEHO, WO AULLE NMOKa3aHHAMM
CBiAKIB 3@ BIACYTHOCTI iHLIMX AOKa3iB He Moxe ByTn

BCTAHOBAEHUI GaKT CMiAbHOIMO MPOXWMBAHHA YOAO-
Bika Ta XiHkK 6e3 peecTpauii watoby [11; 12].
BUCHOBKU 3 AOCAIAKEHHA Ta NEepCneKTUBU
MOAAAbLUMX PO3BIAOK Yy LbOMY Hampami. Buxo-
AAYN 3 MPOBEAEHOINO aHaAizy YMHHOIo 3aKOHOAAB-
CTBa Ta CyAOBOI NMPAKTUKK YKpaiHM, MOXHa 3pobuTH
BUCHOBOK, L0 3aKOHOAABCTBO YKpaiHW HE BU3HAYaEe
BUUYEPMNHWI Nepenik 06CTaBuH, AKi NOTPebytoTb AOBE-
AEHHS CTOPOHaMM y CripaBsi NPOo BCTAHOBAEHHS GaKTy
NPOXMBAHHSI OAHIEID CiM’EH0 YOAOBIKaA Ta XiHKKN 6€3
wAtoby. Y uin Kateropii cnpaB nipAAraroTb AOKasy-
BaHHIO OOCTaBWMHW Yy CYKYMHOCTI, WO € HAAEXHWUMMU
Ta AOMNYCTUMUMMK AOKasaMM, AKi NIATBEPAXYHOTb
AOBOAM CTOPOHMW Yy Cnpasi LWOAO iCHYBaHHA MiX
BiAMOBIAHMMK 0COOaMK  BIAHOCWH, NPUTAMaHHUX
NOAPYXXKIO, 30KpeEMa AaHi NPO BEAEHHS CMiAbHOIo
rocrnopapcTBa, HasiBHICTb  CMIABHOMO  CiMEMHOro
6ropAXKeTy Ta nobyTy, HasBHICTb CMiAbHWX BUTpaT,
KyniBASt MaHa AASt CMIAbHOTO KOPUCTYBaHHSA, CMiAbHa
yyacTb Y BMUTpaTax Ha YTPUMAaHHS XWUTAA, PEMOHT
TaKoro XuTaa, NpuabGaHHA MaklHa 3a CniAbHi CyMiCHI
KOLITM abo CMiAbHOK NpaLeld, HasBHICTb iHLLMX
006CTaBUH, AKi MIATBEPAXYIOTb PEAAbHICTb CiIMEMHUX
BIAHOCWH, daKT MikAyBaHHA OAMH NPO OAHOMO TOLLLO.
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Llikabapo BepoHika MukoaaiBHa, AyHiHa OneHa CtaHicaaBiBHa

BCTAHOBAEHHA ®AKTY NMPOXXUBAHHA OAHIEKD CIM'EHO YOAOBIKA TA XXIHKHU BE3 LUAKOBY: AOKA3U
1 AOKA3YBAHHSA (3A AHAAI3OM CYAOBOI MPAKTUKU YKPAIHW)

CratTa mpucBsiYEHA aHaAidy CyAOBOI NMpaKTMKKU YKpaiHW, AOKa3aM i AOKa3yBaHHIO y CrpaBax Npo BCTAHOBAEHHS
baKTy NPOXMBAHHA OAHIEID CiIM’EI YOAOBIKA Ta XiHKKM 6e3 WAby. MpoaHaAi3oBaHO 3MiCT NpaBoBKX HOPM CiMerHoro
KoAeKkcy YKpaiHu, LIMBIAbHOTO MpoLEecyanbHOro KOAEKCY YKpaiHM Ta iHLLIMX 3aKOHOAABYMX aKTiB, AKUMU PEryArOETHCA
NMUTaHHA LLOAO MIATBEPAXKEHHST GaKTy NPOXMBAHHA OAHIEID CIM’EH0 YUOAOBIKA Ta XiHKK 6€3 LWABY. Y cTaTTi NpoBeAeHo
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AOCAIAKEHHSA TEOPETUYHMX | MPAKTUYHUX aCNEKTIB AOBEAEHHSI 06CTaBUH, Ha NIACTaBI AKMX BCTAHOBAIOETLCS HAABHICTb
ab0 BiACYTHICTb GaKTy CMiAbHOrO MPOXUBAHHSA OAHIEID CiM’EH0 YOAOBIKa Ta XiHKK 6e3 LiAbY. BU3HaueHo daKkTu, SKMMK
NIATBEPAXYHOTLCA GaKTUUHWUI LWAKG. BU3HaueHo 06CcTaBWTM Ta GaKTH, LLIO CBiAUYATb NPO BIACYTHICTb GaKTUUHOTO LLAKOOY.
BcTtaHOBAEHO 03HaKM GaKTUUHMX LUAFOOHUX BIAHOCUH, AO KMX BIAHECEHO CMiAbHMI NOBYT, CNiAbHE MPOXUBAHHA YOAO-
Bika Ta XiHKM, B3aEMHi nNpaBa 1 060B’A3KWU. AOCAIAKEHO 0COBAMBOCTI, fIKi BPaxoBYHTbCS CYAOM Y MPaKTULIi y cnpaBax
3i cnopiB, LLIO BUHMKAIOTb i3 GAKTUUHMX LLIALOOHMX BIAHOCUMH. BU3HAUYEHO, L0 HEOBXIAHOK YMOBOK AN BCTAHOBAEHHS B
CYAOBOMY MOPAAKY GaKTy NPOXMBAHHA OAHIEKD CiM’EH0 YOAOBIKa Ta XiHKKM 6e3 WAOY € BEAEHHS CMiAbHOMO rocrnoaap-
CTBa Ta iHWi 06CTaBWHK, SIKi 3aCBIAUYIOTb PEAAbHICTb CiMENHUX BIAHOCUH. AO Takux 06CTaBWH BiAHECEHO: HaIBHICTb
YCTAA€HMX BIAHOCWH, MPUTaMaHHUX NMOAPYXOKIO, HAsiBHICTb CMiAbHOIO MOBYyTY Ta CMiAbHOTO BIOAXETY, CMIAbHWUX BUTPAT,
KyniBAKO MaliHa AASl CMIABHOTO KOPUCTYBaHHSA, yU4acTb Y BUTPATax Ha YTPMMaHHS XWTAQ, HOr0 PEMOHT, NpUABaHHA MaliHa
3a CNiAbHI CyMICHI KOLLTM ab0 3a paxyHOK CMiAbHOI Mpali, GakT NikAyBaHHSA OAMH MPO OAHOTO, iHLLT 06cTaBMHU. BrusHa-
YeHO nepenik AOKasiB, SKUMW MIATBEPAXKYHOTbCA 0O6CTaBUHM, WO MatoTb 3HAYEHHA AAA BUPILLEHHS CMpaBKu NPo BCTa-
HOBAEHHS GaKTy NPOXMBAHHA OAHIEKD CiM’EIO YOAOBIKA Ta XiHKKU 6e3 LWABY. MpoBeAeHO aHaAi3 YKpaiHCbKOi CyAOBOT
NPaKTUKN CyAy KacaliMHOI iHCTaHLiT y cnpaBax 3i CnopiB, O BUHWKAIOTb MK YOAOBIKOM i XIHKOO, AKi NPOXWBAIOTb
OAHI€ElD CiM’€t0, ane He nepebyBatoThb Y LWAGI. HaBepeHO NMPUKAAAM CyAOBMX pillleHb Y crnpaBax NpPo BCTAHOBAEHHS
daKTy NPOXMBAHHA OAHIED CIM’EH0 YOAOBIKA Ta XiHKK 6e3 LAOY.
KarouoBi croBa: 1WA, ciM’s, criAbHE NPOXUBAHHSA, GAKTUUHI LIAKOHI BIAHOCUHM, 0BCTaBUHMU.

Shkabaro Veronika, Lunina Olena

ESTABLISHING THE FACT OF MAN AND WOMAN LIVING AS ONE FAMILY WITHOUT BEING MARRIED: EVIDENCE
AND PROVING (BY ANALYSIS OF JUDICIAL PRACTICE OF UKRAINE)

The article is devoted to the analysis of the judicial practice of Ukraine in cases of establishing the fact of man
and woman living as one family without being married. The groups of evidence and features of evidence in this
category of cases are studied. The content of the legal norms of the Family Code of Ukraine, the Civil Procedure Code
of Ukraine and other legislative acts that regulate the issue of establishing the fact of man and woman living as one
family without being married are analyzed. The article examines the theoretical and practical aspects of proving
the circumstances on the basis of which the presence or absence of man and woman cohabitation without being
married are established. The facts that confirm the actual marriage are identified. It is determined to furnish the facts
that indicate the absence of a de-facto marriage. Signs of actual marital relations are established. Living together,
cohabitation as a man and a woman, mutual rights and responsibilities are among these features. The peculiarities
that are taken into account by the court in practice in cases of disputes arising from actual marital relations are
studied. It is determined that the necessary condition for establishing in court the fact man and woman living as one
family without being married is the conduct of a joint household and other circumstances that testify to the reality of
family relations. Such circumstances include the following: the existence of an established relationship inherent in
the spouses, the existence of a common life and a common budget, joint expenses, purchase of property for common
use, participation in the cost of maintaining housing, repair of this housing, acquisition of property for joint funds
or joint work, the fact of caring for each other, other circumstances. A list of evidence confirming the circumstances
relevant to the decision to establish the fact of man and woman living as one family without being married. An
analysis of the Ukrainian case law of the Court of Cassation in cases of disputes arising between man and woman
who live in the same family but are not married. Examples of court decisions in cases of establishing the fact of man
and woman living as one family without being married are given.

Key words: marriage, family, cohabitation, actual marital relationship, circumstances.
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AD MULTOS ANNOS

BITAHHSA 3 HATOAM AHA HAPOOKEHHS
FONIOBHOTO PEOAKTOPA HAYKOBO-NPAKTUYHOTO KYPHANY
«YACOMUC LUBINICTUKU» XAPUTOHOBA EBFEHA OIETOBUYA

17 tpaBHA 2021 p. CBATKYE CBiKM AeHb HapPOA-
XEHHS1 TOAOBHUIW PEAAKTOP HayKOBO-NMPaAKTUYHOIO
XypHany «Yaconuc umBinicTMKM» - €BreH Oaero-
BUY XapWUTOHOB, AOKTOP FHOPUAMYHMX HayK, Npode-
COp, YAEH-KOPECMOHAEHT HauioHanbHOI akapemii
NPaBOBMX HayK YKpaiHW, 3aCAYXXEHWW AiU Hayku
i TeXHiIKM YKpaiHuW, 3aBiayBau kadeapr LUMBIABHOTO
npaBa HauioHaAbHOrO YyHiBepcuteTy «Opecbka
OPUANYHA aKapeMis».

CBOEI aKTMBHOK W MOTY)XXHOK npaueto €BreH
OAeroBmy 3AIMCHUB BarOMMi BHECOK Yy PO3BUTOK
BITYM3HAHOI LMBIAICTUYHOI HayKM Ta MiAFOTOBKY
BUCOKOAKICHMX ¢axiBuiB. CTaHOM Ha CbOTrOAHI BiH
€ aBTopoM noHap 700 HayKOBWX i HABYaAbHO-METO-
AVNYHKX MpaLb, NiA HOro KEPIBHULTBOM 3aXMCTUAUCS
6AM3bKO 80 KaHAMAATIB HayK, BiH BYB KOHCYAbTaH-
TOM Ha 3axuMcTax 8 AOKTOPCbKMX aucepTauin. [po
MOro BEAMYE3HUIM BHECOK Yy PO3BUTOK LIMBIAICTUKM
CBiAUMTb TOM ¢akT, Wo BiH 6paB ydyacTb y niaro-
TOBLj NPOEKTIB XXUTAOBOIO Ta LIMBIABHOIO KOAEKCIB
YKpaiHu, a TakoX y MPOBEAEHHI HAyKOBUX eKcnep-
TU3 UMCAEHHUX 3aKOHOMPOEKTIB. Y 1998 p. 6pas
yyacTb y KonokBiymi pomaHictiB CxipHoi i LeH-
TpanbHOI €Bponu B YHiBepcuTeTi «LaSapienca»

(Pum, Itania). Y 2001 p. 6yB 3anpoLIEHUI AK AEK-
TOp A0 MiXXHapOAHOI LUKOAM PUMCbLKOTo npana Llen-
TPY AOCAIAXKEHHS NPaBOBUX CUCTEM AHTUYHOCTI NpwU
BaplaBcbkomy yHiBepcuTeTi (Baplwasa, NoabLia),
ay 2008 p. - A0 AtOBAIHCBKOTrO KaTOAMLBKOIO YHi-
Bepcutety (AtobaiH, Moabwa). Mpo 1oro AocCBiA
i BUBHAHHSA CBIAYMTb UNEHCTBO B HAyKOBO-KOHCYAb-
TaTMBHUX papax npu BepxoBHomy Cyai Ta Buuiomy
rocrnoAapCbKOMy CyAi YKpaiHu.

HeouiHHe 3HaueHHs AiaAbHOCTI €BreHa Onero-
BMUA AN KPaiHW MIATBEPAXYETbCH AEPXaBHUMMU
BMHAropoAamu 1a BiA3HakaMMu: BiH € 3aCAYXXEHUM
AifueM Hayku i TexHiku Ykpainu (2003 p.), 6yB
BM3HAHWKW BiAMIHHMKOM OCBITHU YKpaiHu (1997 p.),
€ naypeatom lll, IV 1a VI BceykpaiHCbKUX KOH-
KYpCiB Ha Kpalle topuanyHe BupaHHAa (2000 p.,
2001 p., 2006 p.).

LaHoBHMI €BreHe OneroBuuy, pepaklinHa
KOAeris «4aconucy uMBIAICTUKKW» BiTae Bac i3 AHeM
HapOAXEHHA Ta 6a)xae MiLHOro 3A0pPOB’A, AOBIO-
AITTA, MUpPY 1 A06pobyTy! Hexalt e AOBri POKM MiA
Balumm kepiBHULTBOM ByAyTb peani3oByBaTUCS HOBI
LikaBi NPOEKTU, a eHepPrisa Ta HAaTXHEHHSA HIKOAU He
BUYepnyoTbeA!
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